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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


From certified transcripts in our possession. 


AGENT. 


§ 44. Fimr.—EZzamination cf Property by.—The application, 
which was the basis of the policy, covenanted that the state- 
ments contained in it were a full and true exposition of the facts 
so far as “ known to the applicant” and “ material to the risk.” 
The application required the distances of all buildings within 
less than one hundred feet to be stated. One building within 
the prescribed distance was not stated. There was no evidence 
of fraudulent or intentional omission. The agent, who wrote 
the application, examined the premises before taking the risk, 
and evidently knew the fact. Held, that the failure to mention 
did not vitiate the policy. 

Miner vs. Phoenix Ins. Co., 27 Wis., 693, and cases cited. 

Wright vs. Hartford Fire Ins. Co. 

Rep’d Jour’l, p. 251. 
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§ 45. Lire.—Has no continuing Interest after the Discontinuance 
of his Agency.—C., with the acquiescence of the company, pur- 
chased the interest of two local agents, collected the premiums 
and reserved his commissions. He was afterward appointed Stato 
agent. The company subsequently abolished its State agency, 
and proposed that C. should appoint local agents, and dispose of 
his interest on his own terms. The warrant appointing him 
general agent provided, that ‘“‘ No commission can be claimed 
by any person whose agency has been discontinued ;” also, “ The 
right to discontinue any agent or agency at any and all times is 
reserved.” A memorandum, also intended to be part of the con- 
tract, provides that, ‘‘ Business obtained previous to date hereof, 
shall stand on same basis as heretofore.” The testimony tended 
to show that the basis of the previous contracts was substantially 
the same as that of the contract concerning the State agency, 
except as regarded the rate of commissions. Held, that C. had 
no continuing interest in the business after the discontinuance of 
the agency. The memorandum referred simply to the rate of 
commissions during the continuance of the agency. The propo- 
sition of the company to treat with him on the busis of a con- 
tinuing interest, was of the nature of an amicable settlement, 
not the concession of a right. No continuing right in the busi- 
ness can be raised by implication or usage. 

Partridge vs. Ins. Co., 15 Wall., 513. 


Mutual Benefit Life Ins. Co. vs. Charles, 
Rep’d Jour’l, p. 265. 


BURDEN OF PROOF. 


§ 46. Fire.—Distance of Buildings—Where the insured was 
required in the application to state the distance, etc., of build- 
ings within a distance of one hundred feet, if the distance of a 
building not mentioned was less, the burden was on the insurer 
to prove the fact. In the absence of such proof the presumption 
is that the distance is greater. 

Wright vs. Hartford Fire Ins. Co. 


CONSTRUCTION. 
§ 47. Fire.—Concerned in the Loss.—The policy required the 
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certificate of the nearest magistrate not “ concerned in the loss.” 

The insured was suspected of incendiarism, and if guilty would 

have been liable to the nearest magistrate for damages, resulting 

from the fire having been communicated to adjoining property 

owned by him. Held, that as the granting of such a certificate 

would have been almost conclusive against his right of recovery 
in an action against the insured, the magistrate was “ concerned ' 
in the loss,” within the meaning of the policy. The object of 

the phrase was to obtain an impartial and indifferent arbiter be- 

tween the parties. 


Wright vs. Hartford Fire Ins. Co. 
—§ 44. 


§ 48. Lire.—Of Policy against Insurer, when applicable—Of 
the Policy and Application—The rule that a policy shall be con- 
strued most strongly against the insurer, can be resorted to only 
when, after the use of proper helps to arrive at the intent of the 
parties, the language is of doubtful import. When by the ex- 
press language of the policy the application is made a part of 
the policy, and both are by their terms made to constitute the 
contract, the two papers must be construed as if they were em- 
braced in one. 

Foot vs. Aitna Life Ins. Co, 

Rep’d Jour’l, p. 260. N. Y. Com. A. 


CONTRACT. 


§ 49. Lire.—Relief from Hardship.—If the contract relations 
of two persons are such that one or the other must suffer a 
hardship, each party being equally free from blame, the law 
will leave it precisely where the policy places it. 


' Worthington vs. Charter Oak Life Ins. Co. 
Rep’d Jour’l, p. 269. 


DEVIATION. 


§ 50. Marine.—Reformation of Contract—When a company 
insures the charter of a vessel after being informed that no 
copy of the charter has been received, and it is not known how 
many ports she will be required to use, and through mistake the 
policy is so written as to limit the vessel to the use of one port, 
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when her charter actually requires two, a court of equity will 
order the contract reformed to describe the voyage correctly. 
National Traders’ Bank vs. Ovean Ins. Co. 
Rep’d Jour’l, p. 214. Mx. 8. J.C. 


: OTHER INSURANCE. 


§ 51. Frme.— What Constitutes—Defendant issued a policy 
insuring $2,000 on plaintiffs stock of goods, and $200 on his 
household goods and furniture, in one building. The whole was 
subsequently transferred to another town, in accordance with a 
permission indorsed on the policy. The policy provided, “If any 
other insurance has been or shull hereafter be made upon the 
said property, and not consented to by this company in writing 
hereon, this policy shall be null and void.” Subsequent to the 
transfer, plaintiff obtained insurance in another company as fol- 
lows : $500 on the building, $200 on household furniture, and $75 
on his general library therein. This policy provided, “that any 
other insurance on the property hereby insured, or any part 
thereof, not notified to the company, should avoid the policy.” 
Neither company had notice of other insurance. The applica- 
tion to the second company stated that there was “no other in- 
surance on the household furniture.” 

Held, that the second policy, so far as respects the furniture, 
was void and did not constitute additional insurance within the 
meaning of the condition in the prior policy. 

Clarke vs. New England, etc. Ins. Co., 6 Bush., 342-350 ; Hubbard vs. 
Hartford Fire Ins. Co., 33 Iowa, 325 ; May on Insurance, sec. 365.: 

Carpenter vs. Providence Ins. Co., 16 Pet., 425, distinguished. 


Allison vs. Phenix Ins. Co. of Brooklyn. 
Rep’d Jour’l p. 198, 


PLEADING AND PRACTICE. 
\ 
§ 52. Marmwe.—Averment of Interest required by the Statute. 


— What constitutes a sufficient Averment.—The statute entitled 
“ Betting and Gaming,” N. Y., 1 Rev. St., 661, renders unlawful 
and void all wagers and stakes and contracts based on any un- 
known or contingent event, but provides that it shall not be ex- 
tended to include insurance made in good faith for the security 
or indemnity of the insured, and not otherwise prohibited by 
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law. Held, that there is authority for saying that an averment of 
interest is necessary in declaring on a marine policy in order to 
bring it within the exception, and renders it questionable whether 
decisions previous to the act taking effect, that no such averment 
was necessary in declaring on a marine policy, can be considered 
as binding authority. 

Williams vs. Ins. Co. of North America, How. Pr. Rep., 365; Ruse vs. 
Mutual Benefit Life Ins. Co., 23 N. Y., 516. 

The complaint alleges the business of the insured, and states 
the conditions of said policy as to the interest of the insured, and 
substantially the terms of the insurance, the subject insured 
and the “ proper indorsement.” 

Held, that the allegation of such proper indorsement having 
been duly made, in connection with the terms of the policy, is a 
sufficient averment of some interest, and if regarded as too in- 
definite, application should have been made to make it more de- 
finite. The subsequent allegations of damage and its discovery, 
of information to defendant, of defendant’s instructions to ascer- 
tain its amount, and subsequent demand for and reception of a 
premium, and of the proceeds of the sale and estimated damages, 
amount to an averment of the plaintiff's entire interest and of 
the defendant’s recognition of such interest. The complaint 
states that the loss was caused by collision before the policy at- 
tached, but that the boat and cargo were in good condition at 
that time ; also that no substantial injury appeared to have been 
done at the time of the collision, and none was discovered until 
the discharge of the cargo commenced. eld, that there was no 
violation of the implied warranty of seaworthiuess, or any affirm- 
ation that the injury was in active operation when the policy 
attached. The policy is not set forth in the complaint, and the 
only reference to a condition that a statement of the damages 
must be rendered within thirty days is an allegation setting forth 
the facts that prevented acompliance. Held, that it would not be 
proper on demurrer to decide that such a condition involving en- 
tire forfeiture had not been complied with. Such a penalty should 
only be declared on affirmative evidence of non compliance. 


Young vs. Phenix Ins, Co. 
Rep’d Jour’), p. 219. N.Y. Com. A. 
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PRACTICE. 


§ 53. Frre.—Conclusiveness of Verdict under Instructions.— 
Arson.— Refusal to instruct— Where in conflicting testimony the 
court charged that the policy is void unless the property is 
worth the sum stated in the application, also that the insured 
could not recover unless the owner of the ground, also that if 
the statement concerning the thickness of a wall was untrue no 
recovery could be had, a finding by the jury for the insured was 
conclusive on all these disputed issues, and cannot be disturbed 
by an appellate court. Where the question of incendiarism by 
the insured was litigated during the trial, and submitted to the 
jury on an issue of fact, an appellate court will not disturb the 
verdict. Where the value of property was trifling, and there 
was no proof that it could have been injured by the fire, a refusal 
of the court to instruct concerning a policy clause requiring the 
property to be put into the best possible shape after a fire, was 
no error. 


Wright vs. Hartford Fire Ins. Co. 
-§ 44. 


§ 54. Lire.—Refusal of new Trial by Appellate Court.—A new 
trial should be refused by an appellate court with extreme cau- 
tion, and only when the court can see that no possible state of 
proof, applicable to the issues in the case, will enable the de- 
feated party to succeed. It is not sufficient that his success is 
highly improbable ; it must be certain. 

Edmondston vs. McLord, 16 N. Y., 543; Griffin vs. Sait 17 
N.Y., 28. 


Foot vs. Attna Life Ins. Ov. 
—§ 48. 


§ 55. Fire—ZInsurable Interest—Where, in an action upon a 
policy of insurance, it appears from the petition that the insurance 
company, for a specified premium, executed and delivered a policy 
insuring A. against loss by fire, on specific property occupied by 
the insured, an insurable interest in the insured, under the code, 
is sufficiently shown. 


People’s Fire Ins. Cv. vs. Heart, 





Premium— Residence. 


PREMIUM. 


§ 56. Lire.—Not a Debt.—Relations of, to Contract.—A pre 
rium due is essentially different from a debt. One is optional 
the other obligatory; one creates an obligation, the other dis- 
charges it. Its payment is in substance the making of a con- 

“tract. Payment of premium purchases actual insurance until 
the next is due, and the right to insure by further payments. . 
The right to future insurance is an existing right, liable to be 
defeated by future non-payment, which is so far a condition sub- 
sequent. Future insurance is not an existing fact, and cannot 
exist except upon the paymentof the premium. As to that it 
is a condition precedent. Time is of the essence of the contract. 
The law will no more postpone than it will excuse altogether the 
payment. Where the law intervenes to prevent performance, as 
in unconditional contracts, there is no contract and no liability 
to either party. 


Worthington vs. Charter Oak Life Ins. Co. - 
49. 


§ 57. Lire.— Waiver of Prompt Payment.—It is for the jury 
to determine whether the habit of an agency in giving thirty 
days grace amounted to a general practice of the company in re- 
gard to that agency field. If the company, by its general course 
of dealing, and its particular course with the insured, led him to 
believe he could have thirty days of grace, payment within that 
time, if the insured was living, was valid. 

Bliss on Life Ins., 2d ed., p. 299, et seq. 

If, however, there was no such waiver of prompt payment, the 
receipt of a premium when the insured was dangerously ill, and 
this fact was unknown to the agents to whom it was offered, did 
not renew the policy. 


Garber vs. Globe Mutual Life Ins. Co. 
Rep’d Jour’l, p. 307, 


RESIDENCE. 


§ 58. Lire.— Within Prohibited District.—Residence within a 
prohibited district renders the policy void, unless the condifion is 
waived by the company, or its authorized agent. Receipt of pre- 
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mium, with a knowledge of such violation, by the authorized of- 
ficers of the company transacting the business with respect to 
this policy, is a waiver. But receipt of premium when ignorant 
of the violation does not renew the policy. 

Bliss on Life Insurance, 2d ed., $44. 

Garber vs. Globe Mutual Life Ins. Co. 


VESTED RIGHT. 


§ 59. Lire.—Destruction of.—If the law is driven to the alter- 
native of destroying a vested right or making a new contract, 
it will adopt the former. There is no precedent for the latter, 
and no limit to the mischief which would follow its introduction 
into the system of jurisprudence. 

Worthington vs. Charter Oak Life ins. Co. 


WAR. 


§ 60. Lire.— W hen the contract is dissolved by.—The payment 
of premium when due is a condition precedent to the further lia- 
bility of the insurer. The required payment is in no sense con- 
ditional on the non-intervention of accident, misfortune or the 
law; it is absolute, and this would seem of itself to be’ a sufficient 
answer to a claim on a policy where payment of premium was 
prevented by the rebellion. 

Opinions excepted to in Hillyard vs. N. J. Mut. Ben. Life Ins. Co., 35 
N. J., 415 ; Hamilton vs. Mut. Life Irs. Co., 9 Blatchford, 234 ; Manhattan 
Life Ins. Co. vs. Warwick, 20 Gratt., 614 ; Clopton vs. N. Y. Life Ins. Co., 
7 Bush., 179. 

In an obligatory contract payment will be excused if unlawful. 

School District No. 1 vs. Dauchy, 25 Conn., 530, 

But that doctrine has no application to an optional contract, 
and will not save the policy where war has made the payment 
of premium illegal. The law will not imply a qualification of the 
policy conditions in the case of war, such that the insured should 
have the advantages of payments not made. A State law re- 
quiring the company to maintain an agent in the State, for pur- 
poses of taxation and service of process, is not an implied agree- 
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ment between the company and the insured to main!ain an agent 
in the State to receive premiums. 

Hamilton vs. Mutual Life, and Manhattan Life vs. Warwick, excepted to. 

The question is not whether the insured will be excused from 
performing, but what are the consequences of non-performance. 
Time is of the essence of the contract; the law having intervened, 
there is no contract and no liabilty to either party. The law 
does not strictly deprive the insured of a vested right, it simply 
enforces the contract. Where these payments might have been 
made by the insured or his agent residing in the North, the con- 
sequences are attributable to his own act, and not to the law. 
There can be no forfeiture in the proper sense of the term, where 
there is no vested right. The assumption of such a doctrine 
would work a hardship to the company, and the court should 
not relieve one party at the expense of the other. 

Clopton vs. New York Life Ins. Co., excepted to. 

Each payment of premium during war is an act requiring in- 
tercourse between enemies, and therefore war dissolves the con- 
tract, which depends on the payment of premiums. after its com- 
mencement. 

The Rapid, 8 Cranch, 155 ; Griswold vs. Waddington, 16 Johnson, 479 ; 
The Julia, 8 Cranch, 181. 

A premium due is not obligatory, therefore not a debt whose 
payment is suspended during war. The contract is executed 
and therefore not dissolved by war until the next premium be- 
comes due; it then becomes executory and war works a dissolu- 
tion. 

_ Cohen vs. N. Y. Mut. Life Ins. Co., 50 N. Y., 610; Sands vs. N. Y. 
Mut. Life Ins. Co., 50 N. Y., 626 ; Martine vs. International Life Ins. Co., 
53 N. Y., 839, excepted to. 


Tate vs. N. ¥. Mut. Life Ins. Co., U. S. D. C., Tenn.; Dillard vs. Man- 
hattan Life Ins. Co., 44 Georgia, 119. 


Worthington vs, Charter Oak Life Ins. Co. 


WARRANTY. 


§ 61. Lire.—False or Fraudulent Answers in Application — 
Where the application provides that its statements shall be the 
basis of the contract, and that “any untrue or fraudulent answers, 
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any suppression of facts in regard to the party’s health,” etce., 
shall avoid the policy, and the policy makes the application a 
part of itself, and provides that if it be found “in any respect 
false or fraudulent, the policy shall be void ;” Held, that all the 
representations of the insured are warranties, and must be sub- 
stantially true or the policy will be void. 

Jennings vs. Chenango Mut. Ins. Co., 2 Denio, 75; Chaffer vs. Catta- 
raugus Co. Mut. Ins. Co., 18 N. Y., 376 ; Chase vs. Hamilton Ins. Co., 20 
N. Y., 52; Le Roy vs. Market Fire Ins. Co., 39 N. Y., 90; 1 Phillips on 
Ins., sec. 891, ete. 

It matters not whether the representations are material or not, 
the parties have made them such by inserting them ; or whether 
the insured made untrue statements believing them to be true. 

Duchett vs. Williams, 2 Cromp. & M., 348; Sewell vs. Middlesex Mut. 
Fire Ins. Co., 8 Cush., 127-133 ; Vose vs. Eagle Life and Health Ins. Co., 
6 Cush., 42. 

It matters not that the agent who procured the insurance 
knew the true state of the facts. The policy embodies the con- 
tract and must speak for itself. 

Jennings vs. Chenango Co. Mut. Ins. Co.; Chase vs. Hamilton Ins. Co.; 
Sewell vs. Middlesex Mut. Fire Ins. Co. 

The mere fact that the statements are warranties, and untrue, 
avoids the policy ; an express provision to that effect in the policy 
or application was unnecessary. The words “false or fraudu- 
lent” in the policy do not both mean the same thing. “False” 
is sometimes used as fraudulent, sometimes as untrue; here it 
must be construed in the latter sense. 

Alston vs. Mech. Mut. Ins. Co., 4 Hill, 334; Carpenter vs. Amer. Ins. 
Co., 1 Story, 62; Mutual Life Ins. Co. vs. Wager, 27 Barb., 364. 

Foot vs. Attna Life Ins. Co. 


AR Rome Ep oe 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From cerlified transcripts in our possession. 


SUPREME COURT OF WISCONSIN. 


Appeal from Rock Circuit Court. 


GEORGE A. WRIGHT, Respondent, 
US. 


THE HARTFORD FIRE INS. CO., Appellant.* 


The policy required the certificate of the nearest magistrate not “ concerned in 
the loss.” The insured was suspected of incendiarism, and if guilty was lia- 
ble to the nearest magistrate for damages resulting from the fire having been 
communicated to adjoining property owned by him. 

Held, that the term “‘ concerned in the loss” was intended to secure an impartial 
and indifferent arbiter ; the magistrate was ‘‘concerned in the loss” within 
the meaning of the policy. 

Where in conflicting evidence the cour{ charged that the policy is void unless the 
property is actually worth the sum stated in the application, and the jury 
found for the insured, it was tantamount to finding that the value was not 

- overestimated. 

Where the question of incendiarism by the insured was litigated on the trial, and 
fairly submitted to the jury on an issue of fact, an appellate court will not 
disturb the verdict. 


Where the insured was required in the application to state the distances, etc., of 
buildings within less than four hundred feet, if the distance of a building not 
mentioned was less than one hundred feet, the burden is upon the insurer to 


* Cause submitted January 13th, 1874. Decision rendered February 2nd, 1975. 





252 Report of Decisions, [ April, 


prove the fact. Where it is admitted that such a building was within the pre- 
scribed distance, and the agent who wrote the application examined the pre- 
mises ard knew the location, in the absence of fraudulent intention shown on 
the part of the insured, the failure to mention the existence of the building 
does not vitiate the policy. 

Where the title to ground on which the building stood was only discovered to be 
doubtful by measurement subsequent to the fire, and the jury found for the 
insured, under instructions that he could not recover if not the owner, the 
finding was conclusive of the question of title. 


Where the policy required the property to be put into the best possible shape after 
the fire, and its value was trifling, and there was no proof that it could have 
been injared, a refusal of the court to instruct on the point was not error. 


Where the representation of the thickness of a wall was in dispute, and it was 
submitted to the jury as a question of fact, under instructions that if untrue 
the policy would be void, the finding of the jury for the insured was conclu- 
sive of its thickness, and where the agent was present when the measurement 
was made, in the absence of evidence of ik even if etroneous, the court 
would hesitate to reverse the judgment. 


Judgment affirmed. 


Action upon a policy of insurance, dated August 6th, 1872, in and 
by which the defendant insurance company insured the plaintiff 
against loss or damage by fire to his hardware store or tinshop in 
Lima, Wis., to the amount of $700, to his stock of merchandise 
therein $250, and to his tools and fixtures therein $250. The store 
and most of its contents were burned on the evening of September 
6th, 1872. The complaint is in the usual form of complaints in like 
actions, and the plaintiff claims therein to recover the whole amount 
of the risk so taken. 

The policy of insurance contains the following conditions : 

“Tf an application, survey, plan or description of the property 
herein insured is referred to in this policy, such application, survey, 
plan or description shall be considered a part of this policy, and a 
warranty by the assured ; and if the assured, in a written or verbal 
application, makes any erroneous representation, or omits to make 
known any fact material to the risk; * * * or if the assured is 
not the sole, absolute and unconditional owner of the property in- 
sured, or of the land on which such building or buildings stand, by a 
title in fee simple, and this fact is not expressed in the written por- 
tion of the policy, * * * * then and in every such case this policy 
shall be void. In case of loss the insured shall give immediate no- 
tice thereof, and shall render to the company a particular account 
of said loss, under oath, stating the time, origin and circumstances 
of the fire, the whole value and ownership of the property, and the 
amount of loss or damage ; and shall produce the certificate under 
seal of a magistrate, notary public, or commissioner of deeds, near- 
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est the place ot the fire, and not concerned in the loss or related to 
the assured, stating that he has examined the circumstances attend- 
ing the loss, knows the character and circumstances of the assured, 
and verily believes that the assured has without fraud sustained 
loss on the property insured to the amount claimed by the said in- 
sured. In no case shall the claim be for a greater sum than the ac- 
tual damage to or cash value of the property at the time of the fire. 
* * * When personal property is damaged the assured shall put it 
in best order possible, and make an inventory thereof, namiug the 
quantity und costs of each article, and upon each article the damage 
shall be separately appraised, and the detailed report of the ap- 
praisers in writing, under oath, shall form a part of the proof re- 
quired, * * * and until such proof and certificate are produced * * 
the loss shall not be payable. Any fraud, or attempt at fraud, or 
any false swearing on the part of the assured, shall cause a forfeiture 
of all claim under the policy. And it is further expressly covenanted 
by the parties hereto, that no officer, agent, or representative of the 
company shall be held to have waived any of the terms and condi- 
tions of this policy unless such waiver shall be indorsed thereon in 
writing. This policy is made and accepted upon the above express 
conditions.” 

It is alleged in the complaint that after the property was burned, 
the plaintiff applied to one Hull, then a justice of the peace of the 
town of Lima, and the justice nearest the place of the fire, for a 
certificate of the fire and loss as required by the policy, but that such 
justice, without any reasonable cause, and for the purpose of injuring 
the plaintiff, refused to give the same ; also that Hull was concerned 
in the loss, was a bitter enemy of the plaintiff, and before that time 
had made a criminal complaint against him, charging that the plain- 
tiff was guilty of the crime of burning the property. It is further 
therein alleged that the plaintiff procured and gave to the defend- 
ant, in due time, the certificate in the required form, of one P. C. 
Stillman, and that the latter (quoting from the complaint) “was at 
the time of said fire, and from thence hitherto has been and now is, 
a justice of the peace in and for said town of Lima, and resides 
within about half a mile of the place of said fire, and did at the 
time of said fire, and with the exception of said Hull is the nearest 
the place of said fire of any magistrate, notary public or commission- 
er of deeds, and that said Stillman was not concerned in said loss, 
nor related to this plaintiff; and that said certificate of said Still- 
man stated that he was at the time a justice of the peace and a resi- 
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dent of said Lima Center, Rock County, Wisconsin, and that he ad- 
ministered the above-mentioned oath to this plaintiff, was one of the 
justices of the peace nearest to said fire in said village of Lima Cen- 
ter, and that he was not concerned in the above loss by fire, nor 
related to the said insured, George A. Wright.” 

Full performance by the plaintiff of all the conditions of the poli- 
cy to be performed by him, is also averred in the complaint. 

In his application for the insurance, (which application is the basis 
of the policy,) the plaintiff stated that the value of the store was 
$1,000, of the stock, $400, and of the tools and fixtures $400. To a 
question which required him to state the distance and materials and 
uses of other buildings within one hundred feet of the one to be in- 
sured, the plaintiff answered as follows: “ About 25 feet south to 
frame building oecupied as a hotel; three feet north to two story 
frame store. He also stated, in reply to appropriate questions, that 
except a mortgage for $200, he was the sole and undisputed owner 
of the property proposed to be insured ; that he owned and held, by 
deed of warranty, the ground upon which the building stood, and 
that a certain brick wall between the hardware store (which was a 
brick building) and a wood or frame addition thereto (being the 
tin-shop) was thirteen inches thick.” Such application concludes as 
follows: ‘And the said applicant hereby covenants and agrees to 
and with said company, that the foregoing is a just, full, and true . 
exposition of all the facts and circumstances in regard to the condi- 
tion, situation, value and risk of the property to be insured, so far 
as the same are known to the applicant and are material to the risk.” 

The answer, either by express averments, or by averments of want 
of knowledge or information thereof sufficient to form a beljef, con- 
tain specific denials of most of the material allegations of the com- 
plaint. It also contains the following defenses : 

1. That Mr. Hull was the nearest magistrate to the place of the 
fire, that he was not concerned in the loss, nor related to the plain- 
tiff, and that the latter had never requested him to make the certifi- 
cate required by the policy. 

2. That when plaintiff made such application, the building insured 
was not worth $500, nor was the stock therein worth $200, or the 
tools and fixtures worth $200, and that the plaintiff well knew the 
value of the property and fraudulently overestimated the same. 

3. That the damages, by reason of the fire, did not exceed to the 
buildings $400, to the stock $40, and to the tools and fixtures $60. 

4, That the plaintiff “deliberately, premeditatedly and feloniously” 
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set the building on fire, or caused it to be done, and thus in his own 
wrong caused the insured property to be burned. 

5. That there were other buildings within less than 100 feet of the 
insured building, not disclosed in the application, and that the plain- 
tiff was not the owner of a portion of the land on which the tinshop 
addition stood. 

6. That the plaintiff did not put the personal property damaged by 
the fire, in the best order possible, as required by the policy. 

7. That the brick wall between the hardware store and the tinshop 
was only eight inches thick, instead of thirteen inches as stated in the 
application. 

It is further alleged in the answer, that the proximity of such other 
buildings, the want of title in the plaintiff to a portion of the ground 
upon which the insured building stood, and the fact that the brick 
wall above mentioned was but eight inches thick, were conditions 
material to the risk, and that had their existence been known to the 
defendant a higher rate of premium would have been exacted, or the 
risk would not have been taken. 

The testimony introduced on the trial, and the rulings and instruc- 


tions made and given by the court, are sufficiently stated in the fol- 
lowing opinion. 

The jury found for the plaintiff, and assessed his damages at $1,200 
—the full amount of the insurance; a motion for a new trial was 
denied, and judgment was afterward entered pursuant to the verdict. 
The defendant appealed, 


Messrs. Cassopay and Carpenter, for Respondent. 
Isaac Lyon, for Appellant. 


Lyox, J. 


We have had considerable difficulty in obtaining a correct under- 
standing as well of the facts of this case, as the points upon which 
the defendant seeks a reversal of the judgment of the Circuit Court. 
This difficulty arises from the circumstance that the learned counsel 
for the defendant, who usually prepares his cases and arguments 
with great care, has been disabled from so doing in the present cause 
by severe and protracted indisposition. The testimony contained in 
the bill of exceptions is very voluminous, consisting of over 430 
manuscript pages; and the comparatively small portion thereof 
printed in the abstract of the case does not seem to have been aptly 
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selected to show the full tendency and effect of the testimony on be- 
half of the plaintiff. The cause was not argued at the bar, and, for 
the reason just stated, the counsel for the defendant, with the consent 
of the opposing counsel, was excused from filing a printed argument or 
brief, and we have before us only his random brief, which was evi- 
dently hastily prepared for use in the Circuit Court. Of course these 
observations imply no censure, but they are made solely for the pur- 
pose of explanation, should we fail to comprehend, fully and correctly, 
any material fact or question involved in the issue. 

It will be convenient to examine the points which seem to present 
themselves for consideration, in the order in which they are stated in 
the answer. 

1. It will be remembered that a provision contained in the policy 
of insurance required that, in case a loss should occur, with his proof 
of such loss the plaintiff should produce a certificate of certain facts 
and opinions, “ ander the seal of a magistrate, notary public or com- 
missioner of deeds, nearest the place of the fire, and not concerned in 
the loss or related to the assured.” The plaintiff accompanied his 
proofs of loss with the certificate, in the prescribed form, of one Still- 
man, then a justice of the peace of Lima, and the nearest officer 
designated in the policy, to the place of the fire, except one E. Hull, 
who was also a justice of the peace. The proofs were objected to by 
the general manager of the defendant company, for the reason that 
the certificate was not made by the magistrate, notary or commis- 
sioner nearest the place of the fire—that is, because it was not made 
by Justice Hull. It seems that the plaintiff had applied to the latter 
justice for the certificate, but he refused to give it. 

The learned circuit judge submitted to the jury the question of 
fact whether there had been a substantial compliance with this con- 
dition of the policy, and instructed them that a substantial compli- 
ance therewith was sufficient. He refused to give an instruction to 
the effect that if Mr. Hull was the magistrate nearest the place of 
the fire, not concerned in the loss or related to the assured, his cer- 
tificate was indispensable to the plaintiff’s right of action. 

The evidence shows conclusively that the fire from the plaintiff’s 
burning building communicated directly to and burned the building 
of Mr. Hull, occupied by him as a store and residence, and also 
burned a portion of his goods therein ; that he had no insurance on 
the property thus destroyed, and that he made a complaint to a 
magistrate against the plaintiff, charging him with the crime of setting 
the fire. If the plaintiff willfully set the fire which destroyed his 
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property, the defendant company is not liable for his loss, but he is 
liable to Mr. Hull for the loss of the latter caused by the same fire. 
Had Mr. Hull made the certificate required by the policy, it would 
have been strong, almost conclusive evidence against his right to re- 
cover for his loss in an action therefor against the plaintiff. Hence 
he had an interest in withholding the certificate, and in the estab- 
lishing of the fact that the plaintiff willfully set the fire. 

We do not understand that the term “concerned in the loss,” as 
employed in the policy, means merely a pecuniary interest in the 
money which may be obtained from the insurance company on account 
of a loss, but that it is inserted in the policy to secure an impartial 
arbiter between the company and the assured—one who will neither 
make nor lose, directly or indirectly, by the determination of the rights 
and obligations of the parties in respect to the loss, but who stands 
indifferent between them. We think, therefore, that Justice Hull 
was “concerned in the loss,” and that Justice Stillman was the proper 
person to make the certificate, and had the learned judge so in- 
structed the jury, it would not have been error. The instructions 
given were more favorable to the defendant than it had any right to 
demand, and it cannot be heard to complain of them. 

2. On the subject of the value of the insured property at the time 
the policy was issued the testimony is very conflicting. There cer- 
tainly is testimony tending to show, and from which the jury might 
have found, that the property was then of the value stated by the 
plaintiff in his application for insurance. The judge at first instructed 
the jury that if the plaintiff overestimated such value honestly, and 
in consequence of a mere error of judgment, it would not avoid the 
policy. But he subsequently modified his charge in this respect, 
and instructed them that unless the property was actually worth the 
sum stated in the application, the policy is void, and that its validity 
does not depend upon the plaintiff’s knowledge that he had made an 
overestimate of the value. Under the modified instruction the jury 
must have found that the value of the property was not overestimated 
by the plaintiff. This disposes of the point. 

3. The testimony also tends to show that the plaintiff’s loss on 
‘each class of insured property equaled the insurance thereon, and 
the jury were instructed that if he recovered in the action, his 
recovery must be limited to his actual loss. This was manifestly 
correct. 

4, The question as to whether the plaintiff set the fire was litigated 
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on the trial, and was fairly submitted to the jury. On this issue of 
fact, the verdict was for the plaintiff, and we cannot disturb it. 

5. As to the proximity of other buildings not mentioned in the ap- 
plication. There is considerable testimony relating to a building on an 
adjoining lot in the rear of the insured store, not so mentioned, but 
we find no statement of the distance between the two buildings. If 
such distance was less than 100 feet, the burden was upon the de- 
fendant to prove the fact. Failing to do so, the presumption is that 
the distance between the two buildings was more than 100 feet. 

There was, however, a building on the opposite side of the street, 
within less than 100 feet of the insured building, but it is very evi- 
dent, from the testimony, that the agent of the plaintiff who wrote 
and received the application and delivered the policy, knew the fact. 
He went upon the premises and examined them before taking the 
risk, and he does not claim to have been ignorant of the existence 
and location of the building across the street. Furthermore, there is 
no testimony tending to show that the plaintiff fraudulently or inten- 
tionally omitted to mention such building in his application. Uuder 
these circumstances, the failure thus to mention it does not vitiate 
the policy. Miner vs. Phoenix Ins. Co., 27 Wis., 693, and cases cited, 
[1 Ins. Law Jour., 41.] 

Testimony was introduced on the trial, tending to show that a 
strip of ground, about four feet wide, under the side of the tinshop 
next to Mr. Hull’s store, did not belong to the plaintiff, but belonged 
to Hull. The plaintiff stated in the application that he was owner 
of the ground upon which the tinshop stood. This is claimed to be 
a misrepresentation of title which avoids the policy. It is only neces- 
sary to say on this subject, that until after the fire all parties sup- 
posed that the plaintiff owned the strip, and doubt was raised as to 
his title thereto by a subsequent survey ; that the testimony tending 
to show that Hull owned it was most unsatisfactory; and that the 
question of ownership was submitted to the jury with an instruc- 
tion that if they found that the plaintiff was not the owner, he could 
not recover. Under this instruction the jury must have found that 
the plaintiff was the owner of such strip, and the verdict is conclusive 
of that question. 

6. We think there is nothing in the point that the plaintiff failed 
to put the damaged property in the best possible order after the fire. 
The value of such property was trifling in amount, and there seems 
to be no proof that its value could have been improved. Hence, the 
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refusal of the judge to give an instruction on that subject, asked on 
behalf of the defendant, was not error. 

7. The only remaining defense relates to the thickness of the brick 
wall between the tinshop and the hardware store. It is stated in the 
application that such wall was thirteen inches thick, whereas the 
testimony is quite satisfactory that it was only about eight and a half 
inches thick. Yet there is some testimony tending to prove that it 
was a thirteen inch wall. The plaintiff testifies that he measured 
across the door casing in the wall and found the distance sixteen 
inches, and another witness testified that the door jamb projected 
one inch and a half beyond the wall on either side. The thickness 
of the wall, as stated in the application, was merely an estimate from 
such measurement made by the plaintiff, and it seems to have been 
an overestimate thereof. The judge gave the same instruction relative 
to such statement, that he gave concerning the alleged overestimate of 
the value of the insured property, and submitted it to the jury as a 
question of fact, whether there was a misrepresentation in respect to 
the thickness of the wall. The verdict for the plaintiff shows conclu- 
sively that the jury found the wall to have been thirteen inches thick. 
While, probably, we should not have so found from, the testimony ; 
yet, inasmuch as there was some testimony to support the verdict in 
that particular, we are powerless to interfere. 

But we fail to find any testimony tending to show thaf the plaintif 
did not make an honest estimate of the thickness of the wall, and 
inasmuch as the agent of the defendant was present when the measure- 
ment and estimate were made, and had full opportunity to correct 
the same if erroneous, we should hestitate to reverse the judgment, 
even though it were conclusively proved that the wall was less than 
thirteen inches thick. 

Many exceptions were taken on behalf of the defendant to the 
rulings of the court on objections to the admission of testimony 
offered on the trial, but we discover no error. in these rulings, or 
at least none of sufficient materiality to work a reversal of the judg- 
ment. 

Upon due consideration of the whole case, it seems to us that the 
judgment of the Circuit Court ought to be affirmed. 

It is so ordered. 
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COMMISSION OF APPEALS OF NEW YORK. 


REBECCA L. FOOT, Appellant, 


vs. 


THE ATNA LIFE INS. CO., or Harrrorp, Respondent.* 


The rule that a policy shall be construed most strongly against the insurer only 
applies when the language is of doubtful import. 


Where the application provides that its statements shall be the basis of the con- 
tract ; that any “ untrue or fraudulent” answers shall void the policy, and the 
policy makes the application part and parcel of itself, and further, that if ‘‘in 
any respect false or fraudulent it shall avoid the policy,” Held, that the two 
papers must be construed as one. All the representations are warranties, and 
must be substahtially true. It matters not whether material or not ; the par- 
ties have made them so; nor whether made innocently, believing them to be 
true, nor whether the agent knew the facts. 


Held, that the mere fact of the statements being warranties and untrue, avoids the 
policy, though no clause exists in the policy or application expressly voiding it 
on that account. 


Held, that the words “ false or fraudulent” in the policy were inserted for abun- 


dant caution to cover statements simply untrue, as well as those colorably true 
but fraudulent in fact. 


Held, that a new trial should be refused by an appellate court with extreme caution 
and only when the court can see that no possible state of proof applicable to 
the issues will enable the defeated party to succeed. 


Judgment’ reversed and new trial granted. 


Appeal by plaintiff from the judgment of the General Term of the 
New York Common Pleas, reversing a judgment entered for her upon 
the verdict of a jury, and ordering judgment absolute in favor of the 
defendant. 

The action was upon a policy of insurance upon the life of Major 
Alfred Foot, plaintiff’s husband. 

On the 24th day of January, 1867, the plaintiff by her husband 
made an application to the defendant for a policy of insurance upon 
his life. The application contained certain questions to be answered 
as to the health and condition of the husband. The eleventh ques- 


—_—— 


* Argued September 26, 1874. Decision rendered January Term, 1875. 
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tion was as follows: “Had the party ever had any of the following 
diseases ; if so, how long and to what extent, * * * spitting of 
blood, consumption, * * * * disease of the lungs,” ete. 

To this question the answer was “No.” .The thirteenth question 
was as follows: “Has the party had during the last seven years any 
severe disease? If so, state the particulars and the name of the 
attending physician?” ‘To this question the answer was “No.” After 
the questions and answers, the application contained the following : 
“It is hereby declared that the above are correct and true answers to 
the foregoing questions, and itis understood and agreed by the under- 
signed that the above statements shall form the basis of the contract 
of insurance, and also that any untrue or fraudulent answers, any 
suppression of facts in regard to the party’s health, etc., shall render 
the policy null and void.” That was dated Jan. 24th, 1867, and 
signed “ Rebecca L. Foot, per Alfred Foot.” The policy was dated 
the same day, but there was a clause in it that it should not be binding 
until countersigned by the agent, and it was so countersigned Febru- 
ary 2nd, 1867, and soon after delivered to Alfred Foot. It contained 
the following clause : “It is also understood and agreed to be the true 
intent and meaning hereof, that if the proposed answers and declara- 
tions made by the said A. Foot, and bearing date the 24th day of 
January, 1867, and which are hereby made part and parcel of this 
policy as fully as if herein recited, and upon the faith of which this 
agreement is made, shall be found in any respect false or fraudulent, 
then and in such case this policy shall be null and void.” 

Major Foot entered the army of the United States in 1861, and in 
1864 was twice wounded. After a partial recovery he was ordered to 
Arizona for duty, and sailed from New York for his destination in 
November, 1865. While upon the ocean, the seventh day out, he 
had an attack of spitting blood, which continued two days, and re- 
duced him very much, disabling him from duty for several weeks. 
He reached California, and while at Drum Barracks in March, 1866, 
he had another hemorrhage and attack of spitting blood which lasted 
about two days, and confined him to his bed several weeks. Neither of 
these hemorrhages was preceded or followed by any cough. He re- 
turned from California in June, 1866, and from that time until the 
last of August, 1868, his health continued good. At the latter date 
he had another attack of hemorrhage, and he died of consumption 
September Ist, 1869. 

Upon the trial the judge permitted the plaintiff, under objection 
and exception on the part of the defendant to prove facts tending to 
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show that Major Foot did not intentionally or fraudulently make any 
misrepresentations or give untrue answers to the questions, and he 
charged the jury substantially that his answers did not vitiate the 
policy, unless knowingly untrue. To this charge defendant excepted. 
Defendant requested the judge to charge the jury that, “if the party 
had previous to his application, contrary to his answer to question 
No. 11, the disease of spitting blood, the disease of consumption, or 
disease of the lungs, or either of them, prior to the application, the 
policy is void ;” also, that “if the party had during the last seven years 
preceding the application, contrary to his answer to question No. 13, 
a severe disease, to wit : spitting of blood, consumption, or disease of 
lungs, the existence of either of them during the last seven years 
prior to the application rendered the policy void.” The judge refused 
to charge either of the requests, and defendant excepted. 


S. A. Foors, for Appellant. 
S. Hanp, for Respondent. 


Eart, Com. 


Parties to insurance contracts have the right to make their own 
bargains, as in other cases. An insurance policy is to be construed 
like other contracts, with the view to arrive at the intent of the par- 
ties. ‘The rule that an insurance policy shall be construed most 
strongly against the insurer can be resorted to only when, after using 
such helps as are proper to arrive at the intent of the parties, some 
of the language used, or some phrase in the policy, is of doubtful im- 
port, in which case the ryle should be applied, because the insurer 
wrote the policy. Here it is clear that both parties intended that 
the policy and the application or proposal should constitute the con- 
tract between them. They so expressly agreed, and it is so stated 
both in the policy and the proposal. By the express language of the 
policy, the proposal, and tne answers and declarations therein made, 
are made part of the policy. Hence the two papers must be con- 
strued as if they were embraced in one. 

All the representations of the assured contained in the policy by 
being written therein, or incorporated therein by reference to the 
proposal, are warranties and must be substantially true or the policy 
will be void. Jennings vs. Chenango Mut. Ins. Co., 2 Denio, 75; 
Chaffer vs. Cattaraugus Co, Mut. Ins. Co., 18 N. Y., 376 ; Chase vs. 
Hamilton Ins. Co., 20 N. Y., 52 ; Le Roy vs. Market Fire Ins. Co., 
39 N. Y., 90 ; 1 Phillips on Ins, sec. 891, ete. It matters not whether 
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the representations are material or not. The parties have made them 
material by inserting them, and it matters not if the party insured 
made the untrue statements innocently, believing them to be true. 
Duchett vs. Williams, 2 Cromp. & M., 348 ; Lowell vs. Middlesex 
Mutual Fire Ins. Co., 8 Cush., 127-133 ; Voien vs. Eagle Life and 
Health Ins. Co., 6 Cushing, 42. Nor does it matter if the agent who 
sprocured the insurance for the company knew the true state of the 
facts. The policy embodies the contract and must speak for itself. 
Jennings vs. Chenango County Mutual Ins. Co.; Chase vs. Hamilton 
Ins. Co.; Lowell vs. Middlesex Mutual Fire Ins. Co., supra. Hence if 
we should treat Dr. Buchlia, upon whose medical examination the 
policy was issued, as the agent of the defendant, the fact that he had 
at the time knowledge of Major Foot’s prior condition, obtained before, 
while not acting for the defendant, it could make no difference with 
defendant’s liability. The plaintiff in this action must stand by the 
answers of her husband as embraced in the contract, however inno- 
cently they may have been made. To render the policy void on ac- 
count of the untrue answers, it was wholly unnecessary that the pro- 
posal or the policy should contain a clause expressly providing for a 
forfeiture on that account. The mere fact that the statements are 
warranties and untrue, vitiates the policy. 

But it is claimed on the part of the appellant, that because the 
policy incorporates into itself the proposal, and the answers and de- 
clarations therein made, and provides that the policy shall be void if 
they are false or fraudulent, therefore it is not sufficient to avoid the 
policy that they are simply untrue, but to have that effect they must 
be knowingly and intentionally so. 

The proposal is made part of the policy, and in that the words 
“untrue or fraudulent” are used. I have no doubt that the words 
“false or fraudulent,” written in the policy, are used in the same 
sense. Effect should be given to both the words false and fraudulent. 
If they both mean statements made intentionally and knowingly to 
deceive, then it was unnecessary to use both, and nothing is added to 
the sense by the use of both. The word false is sometimes used in 
the sense of fraudulent, and sometimes in the sense of untrue. The 
following are instances of the latter use of the word: 

In Alston vs. Mech. Mut. Ins. Co., 4 Hill, 334, Chancellor Wal- 
worth says: “and if the representations be false in any material 
point, even through mistake, it will avoid the policy.” 

In Carpenter vs. Amer. Ins. Co., 1 Story, 62, Judge Story says: 
“A false representation of a material fact is, according to well settled 
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principles, sufficient to avoid a policy of insurance underwritten on 
faith thereof, whether the false representation be by mistake or design.” 

In Mutual Life Ins. Co. vs. Wagner, 27 Barb., 364, Judge Suther- 
land says: “ A false representation will avoid the policy if the actual 
risk was greater than it would have been had the representations 
been true. In such action it would not have been necessary for the 
insurers to show that the misrepresentation or concealment was 
intentional or fraudulent.” 

Having provided in the proposal, which is made part of the policy, 
against both untrue and fraudulent statements, how can we infer that 
in the policy, based upon the proposal, it was the intention to cut 
down the force of these words, and confine the avoidance of the policy 
to statements fraudulently made? Having embraced the statements 
made in the proposal in the policy, and thus made them warranties, 
so that if untrue the policy would be avoided, it is not inferable 
that by the insertion of the words false and fraudulent, it was the 
intention to save the policy from statements simply untrue. These 
words were inserted for abundant caution. They were intended to 
cover statements untrue, as well as such as were colorably true, but 
fraudulent in fact. 

I am therefore of opinion that the judge at the trial term erred in 
his charge as made, and his refusal to charge the jury as requested, 
and that the judgment was properly reversed at the General Term. 
There were doubtless other errors committed upon the trial, but 
most, if not all, of them resulted from the erroneous theory upon 
which the judge tried and submitted the case. They may be avoided 
upon a new trial. 

The General Term should not, upon the reversal, have ordered ab- 
solute judgment for the defendant ; such a case is rarely proper when 
there is a reversal at General Term upon exceptions taken at the 
trial. This was an appeal to the General Term, from a judgment 
entered upon a verdict. Upon such an appeal the General Term could 
only consider the exceptions, and all the evidence given may not 
have been before it. It could not, therefore, certainly know what 
might be made to appear upon a new trial. It is only when the ap- 
pellate court can see that no possible state of proof applicable to the 
issues in the case will entitle the respondent to a recovery, that a 
new trial should be denied to him upon a reversal of his judgment. 
Edmondston vs. McLord, 16 N. Y., 543. 

In Griffin vs. Marquadt, 17 N. Y., 28, Judge Comstock says: “It 
is proper to say, and to say it with great distinctness as the opinion 
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of this court, that extreme caution ought to be exercised in refusing 
new trials where judgments are reversed. The discretion of the ap- 
pellate court should be exercised in that direction only in cases where 
it is entirely plain, either from the pleadings or from the very nature 
of the controversy, that the party against whom the reversal is pro- 
nounced cannot prevail in the suit.” 

It is not sufficient to refuse a new trial, that it is highly improbable 
that the party defeated upon the appeal can succeed upon the new 
trial. It must appear that he certainly cannot. This we cannot say 
in this case, both from the nature of the controversy and from the 
fact that we may not have before us the whole case made by the 
plaintiff upon the trial. 

It follows that the judgment must be reversed and new trial 
granted. Costs to abide event. 

All concur. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


THE MUTUAL BENEFIT LIFE INS. CO. 
vs. 


WILLIAM CHARLES.* 


The defendant, an agent of the company, purchased the business of two local 
agents, with the acquiescence of the company, and continued to collect the pre- 
miums and reserve his commissions, He was subsequently appointed general 
agent for the State. The warrant appointing him to this position provided, 
that ‘‘no commission can be claimed by any persou whose agency has been 
discontinued,” also, ‘‘ the right to discontinue any agent or agency at any and 
all times is reserved ;” In a memorandum bearing even date, and evidently 
intended to be part of the contract, it is provided that, “ business obtained 
previously to date hereof shall stand on same basis as heretofore.” The testi- 
mony tended to show that the basis of such previous contracts were the same 
as the present, except as to the rate of commission. Afterward the company 
abolished its State agency, and proposed to allow the defendant to appoint 
local agents, and make his own bargains with them for the transfor of his in- 


* Decision rendered February 27th, 1876. 
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terest. The defendant claimed that, by an understanding with the company, 
he was entitled to a life interest in the business which he had purchased, and 
that which he had worked up, which the company denied. 


Held, that the — had no continuing interest in the business after the discon- 
tinuance of the agency. In the absence of proof of such continuing interest 
in the business previously purchased, the memorandum must be construed as 
referring simply to the rate of commissions during the existence of the agency. 


The offer to treat with him on the basis of a continuing interest, was of the nature 
of an amicable settlement, not the concession of a right. No such continujng 
right can be raised by implication or usage. The defendant is ordered to 
account for and pay over to defendant all money in his hands as agent, and sur- 
render all books and parers. 


Messrs. Hrrencock and Duprz for Complainant. 
Tuomas J. Turner and F. W. S. Brawzey, for Defendant. 


Opinion oF THE CourRT: 


The bill in this case charges in substance that on the Ist of April, 
1870, complainant appointed the defendant, William Charles, its 
agent for the State of Illinois, and that said Charles continued to act 
as such agent in the management and prosecution of the business of 
the complainant in this State until the 13th day of September, 1873, 
when he was removed from such agency. Demand was made on 
Charles to account for and pay over to the company all money in his 
hands as such agent. At the time of being so removed Charles had 
in his hands the sum of $16,500 belonging to the company, which he 
refused to pay over to them. 

To this bill defendant filed an answer, and also a cross-bill, in both 
of which he alleged in substance that he went into the employment 
of the complainant as an agent in 1863, acting in a general way all 
over the State ; that in 1868 he bought the interest of one Oviatt, a 
local agent in the business of the company, for which he paid $7,000, 
with the consent and knowledge of the company, which sum, he avers, 
he was induced to pay from an understanding between himself and 
the company that he was therely securing to himself a life interest 
in the business of said company in the hands of Oviatt, which was 
the collection of renewed premiums on policies which had been 
placed by Oviatt. In like manner he afterward paid to G. R. 
Clarke, the agent of said company at Chicago, the sum of $4,000 for 
Clarke’s interest in the business of the company, and on the Ist day 
of April, 1870, he was appointed the General Agent of the company 
for the entire State of Illinois. He continued to act as such agent 
until sometime in the spring of 1873, when the company changed 
its plan of doing business, and adopted a system of appointing local 
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agents, each reporting to the home office instead of to the general 
agent for the State. He was dissatisfied with this change, and re- 
fused to act as special agent, and a difficulty then arose between 
himself and the company in regard to the amount he was entitled to 
claim from them, he insisting that he was entitled to the commuted 
value of all the business he had himself worked up, as well as that he 
had purchased from Oviatt and Clarke—that is to say, the right to 
collect during his life the renewal premiums on the business which 
he had organized and purchased, and retain his commissions there- 
from. 

The complainant, by its answer to the cross bill, denies that it ever 
made any contract with Charles entitling him to any commissions 
except so long as he should continue to be the agent of the com- 
pany, and insisting that, by the terms of the contract appointing 
Charles its agent, the right of removal was reserved. His agency 
had ceased, and his right to commissions had therefore ceased, so 
that there was no interest to commute or settle. 

The warrant or letter appointing Mr. Charles the agent of the com- 
pany for this State provides, sec. 11: “You will be allowed 15 per 
cent. commission on the cash paid on the first year’s premiums on all 
policies procured by you; 5 per cent. commission on cash collected and 
remitted for renewal premiums on such policies. No commission 
is allowed on premium loans or interest collected, or on dividends or 
losses paid. No premium can be collected and no commission can 
be claimed by any person whose agency has been discontinued.” 

Sec. 16 provides, “The right to discontinue any agent or agency at 
any and all times is reserved.” 

And by a memorandum signed by the president of the company, 
bearing date the same day as his appointment, and evidently in- 
tended to be part of the contract, it is stipulated, among other things, 
that “Business obtained previously to date hereof shall stand on 
same basis as heretofore.” What were the specific terms of the 
former contracts by which Charles acted as agent of the company 
prior to April 1, 1870, is not shown by the proof—Charles insisting 
qthat his copies were destroyed in the fire of Oct. 9, 1871—but what 
testimony there is tends to show that the contract was substantially 
the same as that of 1870, with the exception that the commissions 
were somewhat higher. 

It is conceded that, after Mr. Charles purchased the interest of 
Oviatt and Clarke, he continued to collect the renewal premiums 
on the policies placed by them respectively, and to retain his com- 
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missions therefor. It is also conceded that, when the company de- 
cided to discontinue the State agency, the officers proposed to allow 
Charles to name the local agents, and to make such bargains as he 
could with them for the transfer of his interest in the business for 
their respective localities. 

Upon this testimony the question is, Does it appear that Mr. 
Charles had any continuing interest in the business of the company 
originated or purchased by him after he ceased to be the company’s 
agent? In other words, was he entitled either to continue to collect 
the renewal premiums on his old business, and retain his commissions 
for so doing, or if the company withdrew those collections from him 
was he entitled to the commuted value of the business? The con- 
tract in unambiguous terms, says: “No premiums can be collected 
and no commission can be claimed by any person whose agency has 
been discontinued,” and the right to discontinue any agent or agency 
is at all times reserved by the company. Clearly, then, there is no 
right in Charles to continue to collect the renewal premiums. Much 
stress is laid on the memorandum made at the same time with the 
appointment, which provides, that “All business obtained previously 
shall stand on the same basis as heretofore,” and, if the proofs showed 
that there was a continuing life right to commissions or renewals on 
the business “ previously obtained,” this memorandum would show 
that this right continued. 

But I think that the fair construction of this memorandum is that 
it applies to the rate of commissions on such business during the time 
Charles remained agent. Manifestly the legal effect of the contract of 
April 1, 1870, is to give the company the right of removal of any 
agent at pleasure, and to prohibit his collection of premiums after 
such removal, and, to my mind, the memorandum or supplementary 
contract does not change any original contract in that regard. 

It does appear that after the decision to vacate the State agency 
had been arrived at, negotiations were had between Mr. Charles and 
the company with a view of adjusting and settling his interest in the 
business, and that at least one of the officers—Chancellor Dodd— 
seemed to treat with him on the basis that he had a continuing in- 
terest, but I think that was done more for the purpose of obtaining 
an amicable settlement than as a concession that his contract gave 
him such right. 

The company naturally wished to avoid an open rupture with an 
agent so influential and active as Mr. Charles was and had been, and 
probably considered the propriety of allowing something of his claim 
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to avoid difficulty, and also was willing to concede somethirg to him 
from the fact that his salary had in a certain sense terminated with- 
out fault of his, but solely from a change of policy on the part of the 
company. The case of Partridge vs. Insurance Company, 15 Wall., 
513, [2 Ins. Law Jour., 458,] is in point on the question that there 
can be no continuing right in the business raised by implication or 
usage. The cross-bill is therefore dismissed, and the defendant or- 
dered to account for and pay over to complainant the money in his 
hands and surrender all books and papers. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


Sepremper Term, 1874. 


MARIA WORTHINGTON 
vs. 


CHARTER OAK LIFE INS. CO. 


The insured, a non-combatant, continued to pay his premiums to the company’s 
agent until the war, when the agency was withdrawn. A subsequent tender of 
the premiums and interest after the close of the war was refused. 

Held, that the payment of premiums when due was a condition precedent to any 
subsequent liability of the insurer. The payment of the first and subsequent 
premiums purchases insurance for one year, and a right to continue the insur- 
ance on the same terms through life, at the option of the insured. The re- 
quired payment is in no sense conditional. It is absolute. The doctrine that 
illegality excuses from a in a positive agreement is not applicable to an 
optional contract like this. 

The law will not imply a qualification of the policy conditions in the case of war, 
such that the insured should have the advantages of payments not made. 


A law of the State requiring the company to maintain an agent there for purposes 
of taxation does not justify the inference of an implied agreement between the 
company and the insured, to maintain an agent for receiving premiums. Such 
an agency in the event of war would be a source of revenue to the enemy, 
freed from responsibility to his home office, and by reason of its powers would 
give the policy the effect of a continuing contract. 


The law excusing for non-performance of a contract prohibited by the intervention 
of the law will not aid the insured ; the question is not whether he is excused 
from performing, but what are the consequences of non-performance? Time 
is of the essence of the contract ; the law having intervened there is no con- 
tract and no liability to either party. 
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The law does not deprive the insured of a vested right, but simply enforces the 
contract. The hardship is attributable to the contract, not to the law. 
Neither the defendant nor the law guaranteed that the performance should 
always be lawful. 


Consequences are not attributable to the law which the party by his own act, in 
neglecting to come north, has brought on himself. 


The insured having failed to pay the premium, there was no vested right and 
therefore no forfeiture strictly epee. A rule recognizing such a forfeiture 
here, would be equally applicable to the case of prevention from any other 
misfortune. 


The application of this doctrine, from the nature of the business, would work a 
hardship to the company, and a court should never relieve one party of a hard- 
ship at the expense of the other ; it should be left where the contract places it. 


Each payment of premium is an act requiring intercourse between members, 
therefore war dissolves the contract when dependent on subsequent payment 
of premiums for its continuance. 


A premium due is not a debt ; its payment is optional, not obligatory, therefore its 
payment is not like a debt suspended during the war. 


The contract is executed, and therefore not dissolved by war until the next pre- 
mium becomes due ; after that it becomes executory and war works a dissolu- 
tion. 


Defendants’ demurrer sustained. 


The facts set forth in the declaration are substantially as follows : 

On the 14th day of January, A. D. 1854, Lewis Worthington, a 
resident of Greenville, South Carolina, and a citizen of that State, 
procured of the defendants, through their agent, then stationed at 
said Greenville, a policy on his life for the sum of one thousand 
dollars, premiums to be paid annually. The policy was in the usual 
form, and contained the usual provision for a forfeiture in case the 
premiums were not paid on the day they should become due. There 
were also certain other restrictions concerning residence within cer- 
tain geographical limits, such as are usually found in life policies. 

Worthington resided at Greenville from the date of the policy until 
his death, which occurred April 7th, 1869. The premiums on the 
policy were paid regularly to the agent of the defendants at Green- 
ville, untiland including the payment of January 14th, 1859, when the 
defendants withdrew their agent from the State, and notified Worth- 
ington that thereafter they should notify him duly and regularly, 
when his premiums would be due, ete. They did so notify him, and 
on receiving said notice he continued to pay the premiums down to 
and including the payment of January 14th, 1861, after which time 
he received no notice from the defendants, nor did he ever pay any 
premiums afterward. Soon after the war closed, in the year 1865. 
Worthington offered the defendants the amount of the back pre- 
miums, with interest thereon from the time they respectively became 
due, and offered to do whatever he was bound to do to restore said 
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policy, but the defendants refused to receive the premiums and in- 
terest, and denied all liability under the policy. Worthington made 
a similar offer of premiums on several occasions afterward, but the 
defendants each time refused to receive them. After Worthington’s 
death, the plaintiff made an offer of premiums and all dues that 
were in arrears, but the defendants refused to recognize any liability 
under said policy. 

Worthington was a non-combatant, not engaged in any way in the 
rebellion. The policy was made payable to Maria Worthington, 
wife of the plaintiff. The defendants having filed a demurrer in the 
court below, the case is reserved for the action of this court. 


Joun R. Bees, for the Plaintiff: 


Plaintiff maintained first, that the rebellion did not so affect the 
contract between the parties as to render it void ipso facto. 

Second, that the failure on the part of Worthington to pay the 
premiums in the years 1862, 1863, 1864 and 1865, did not abrogate the 
contract so that an offer of payment made within a reasonable time 
after the close of the war would not restore it. 

In order to bring the contract within the rule which calls for its 
dissolution, it must relate to that which can be the subject of confisca- 
tion, seizure, etc., by the hostile powers. 

This is not a contract of continuous performance within the mean- 
ing of the rule laid down on that subject with reference to contracts 
held to be dissolved by a state of war ; nor was any continuous act 
necessarily required on the part of Worthington when the war broke 
out. The contract had been executed, so far as he was concerned, 
until January 14th, 1862. 

This contract was partly executory and partly executed, and the 
authorities which may be cited to show that it should be abrogated 
by the war, will all be found to relate to another class of contracts. 

Worthington acquired a right in the policy which nothing but his 
own act could destroy. The war could not abrogate this vested 
right. It was a debt due him, and if the company had closed its 
business when the war broke out, he would have been entitled to the 
surrender value of his policy. 

If the defendants had kept an agent at Greenville during the war, 
the contract would not have been abrogated, as payment could have 
been made or tendered within the Confederate lines, which would 
have been lawful. 
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There is nothing in the life of a non-combatant which can be the 
subject of belligerent rights. 

Insurance upon such a life could give no aid or comfort to either 
of the hostile powers. 

The doctrine of abrogation of contracts by war has never been 
applied to cases of life insurance. Such a claim would abrogate a 
policy the premiums on which had been paid before the war began, 
and were not due by the terms of the contract until after the return 
of peace. 

While the property of a non-combatant may by the laws of war be 
taken by the enemy, his life can never be the subject of belligerent 
power. The ordinary laws of war have never been held to apply to 
non-combatants. 

Those authorities which relate to cases of insurance on property 
are not controlling in this case. 

If Worthington had no legal excuse for non-payment, then he must 
forfeit his rights under the policy; we say that the war excused him 
from such payment; he was forbidden to do so by the President’s 
proclamation of August 16th,1861; it was impossible for him to make 
the payment without violating this law; he was prohibited by the 
common laws of war from making the payment. 

By the same law which forbids the act, a forfeiture is claimed for 
aot performing the act; the law of nations forbids the payment; the 
law of nations punishes for ity non-payment. This is the position 
which must be taken by those who insist that war does not excuse the 
non-payment of premiums. 

The act of God and the law will excuse the non-performance of a 
contract. , 

Cases cited by plaintiff : 

The William Bagaly, 5 Wall., 377,407; Hanger vs. Abbott, 6 Wall., 
532, 536; Esposito vs. Bowden, 4 Ellis & Blackburn, 963; Esposito 
vs. Bowden, 7 Ellis & Blackburn, 763; Reid vs. Hoskins, 4 Ellis & 
Blackburn, 979; Slatham et al. vs. N. Y. Life Ins. Co. et al., 45 Miss.; 
Ward vs. Smith, 7 Wall., 452; Clark vs. Morey, 10 John. Rep., 73; 
Conn. vs. Penn., 1 Wash., Circuit Ct. R., 524; Denistoun vs. Imbrie, 
3 Wash., Circuit Ct. R., 396 ; Buchanan vs. Curry, 19 Jobn., 137; 
Kershaw vs. Kelsey, 100 Mass., 561; Clopton vs. N. Y. Life Ins. Co. 
7 Bush., 179; Slatham vs. N. Y. Life Ins. Co. 45 Miss., 581 ; Hamil- 
ton vs. Mutual Life Ins. Co. of N. Y., Circuit Ct., Southern Dist. 
N. Y., Blatchford, J., [1 Ins. Law Jour., 573;] Cohen vs. N. Y. Mu- 
tual Life Ins. Co., 50 N. Y, 610, !2 Ins. Law Jour., 426;] Sands vs. 
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N.Y. Life Ins. Co., 50 N. Y., 626, [2 Ins. Law Jour., 372;] Martine 
vs. International Life Ins. Co., 53 N. Y., 339, (affirming Cohen’s 
& Sands’ cases,) |8 Ins. Law Jour., 48;] Hillyard vs. New Jersey 
Mutual Benefit Life Ins. Co., 35 N.J., 415, [2 Ins. Law Jour., 137, 
and 4 Ins. Law Jour., 127 ;] Manhattan Life Ins. Co. vs. Warwick, 
20 Gratt., 614, [1 Ins. Law Jour., 115;] Bousmaker, 13 Ves., 71 ; 
People vs. Tubbs, 37 N. Y., 587; Tonling vs. Hubbard,3 B.& P., 
291 ; Semmes vs. City Fire Ins. Co., 13 Wall., 162, [1 Ins. Law Jour., 
663 ;] Jones vs. Judd, 4 Conn., 412. (14 Peters, 173;) United 
States vs. Thomas, 15 Wall., 337; Davis vs. Gray, 16 Wall., 203; 
Worth vs. Edmonds, 52 Barb., 40. 


H. H. & H. S. Barsour, for the Defendants : 


The defense rested on the following grounds : 

By the terms of the policy, payment of the annual premium was 
a condition precedent to the right to recover thereon. The premiums 
were the consideration for the risk assumed by the defendant, and 
the plaintiff must show that the premiums have been paid according 
to the terms of the policy, or that payment has been waived or pre- 
vented by the wrongful act of the defendant, or she cannot recover. 

This construction of the policy is just to both parties—the insurer 
can maintain no action to recover a premium—the insured has the 
right to pay, and keep the policy in force as long as he chooses to pay. 
If for any cause he is unable to pay the premium, it may be his mis- 
fortune, but the insurer should not be held to a construction of the 
contract not contemplated by either party. 

The reasons given in the declaration for the non-payment of the 
premiums afford no legal excuse for failure to pay, as required by the 
policy. Indeed, it was not impossible for the assured to make pay- 
ment if he wished to keep the policy in force. If he chose to remain 
where he could not make the payments at Hartford, where they were 
payable, it was his own fault, and not the fault of the defendant. It 
was his duty to some within our lines, and was not impossible for 
him to do so, or, at least, in some way to make payment. He might 
lave made payment through am agent here. The same may be said 
of the plaintiff, who, as appears by the policy paid the first pre- 
mium, 

Neither did the offer to pay the premiums, more than three years 
after the policy, by its provisions, had terminated. revive the policy. 

The act of Congress, July 13th, 1861, with the proclamation of the 
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President, of August 16th, 1861, dissolved the contract. between the 
parties to this policy. Indeed, the defendant could not have received 
the premiums from 1862 to 1865, if they had been tendered by the 
insured while residing in South Carolina. 

That all the principles and rules applicable in cases of war between 
different countries are so as respects the different portions of our 
country in the late war, is established by many decisions. 

The decisions of courts fully establish this doctrine as well in re- 
gard to all executory contracts, partnerships and agencies, as to ma- 
rine insurance. Why not to life insurance? The subject matter of 
such insurance is life—in this case the life of an enemy. 

Cases cited by defendant : 

Howell vs. Knickerbocker Life Ins. Co., 3 Robertson, N. Y., 232, 
{1 Ins. Law Jour., 443 ;] Reese vs. Mutual Benefit Life Ins. Co. 8 
Geo., 584 ; Reese vs. Mutual Benefit Life Ins. Co., 23 N.Y. R., 516; 
Mutual Benefit Life Ins. Co. vs. French, 2 Cin. 8. C. R., 326; Angell 
on Fire and Life Ins., p. 592, sec. 399; Bradley vs. Potomac Fire 
Ins. Co., of Baltimore, 32 Md., 108; Want vs. Blunt, 12 East., 183- 
191; Mulfrey vs. Shawmut, 4 Allen, 116 ; Strong vs. Taylor, 2 Hill, 
326 ; Carpenter vs. Stevens, 12 Ward, 589; Owens vs. Farmers’ 
Joint Stock Co., 57 Barb., 518 ; Scott vs Avery, 36 Eng. L. & Eq. R., 
1; Tate vs. N. Y. Life Ins. Co., Opinion of Emmons, J., [2 Ins. Law 
Jour., 863;] Robert vs. New Eng. Life Ins. Co., 1 Disney, 355, 2 ib., 106; 
School Dist. No. 1 vs. Dauchy, 25 Conn., p. 536; Dillard vs. Manhat- 
tan Life Ins. Co. 44 Geo., 119; Baker vs. Union Mutual Life Ins Co., 
43 N. Y., 283; Pitt vs. Berkshire Life Ins. Co., 100 Mass., 500; 5 
Wallace 377 ; Perkins vs. Rogers, 35 Ind. R., p. 124; Semmes vs. 
City Fire Ins. Co., 36 Conn., 543, [1 Law Ins. Jour., 663,;] Moakley 
vs. Riggs, 19 Johns., 69; Dermott vs. Jones, 2 Wall.,1; Harmony 
vs. Bingham, 12 N.Y., 99; Tompkins vs. Dudley, 25 N. Y., 272; 
Adams vs. Nichols, 19 Peck, 275 ; Oakley vs. Morton, 11 N.Y., 25; 
Taylor vs. Cullen, 6 Cowen, 624; Prichard vs. Merchants’ Life In- 
surance Co., 3 Common Bench Reports, 622; 19 Grattan, 393; 2 
Black., 687 ; 5 Wall.,p. 407; Billgery vs. Branch, 19 Grattan, 431. 
See also 15 Wall., 395; 37 N. Y., 178 ; 42 N. ¥., 54; Gray vs. Sims., 
3 Wash., 276. Duer on Murine Ins., vol. 1, pp. 416-478 ; Griswold 
vs. Waddington, 16 Johns., 498. 


CarPENTER, J. 
This is an action on a policy of life insurance. The declaration 
sets out the policy, alleges the payment of the annual premium up to 
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January 14th, 1862, the non-payment and an excuse for non-payment 
for that and the succeeding years, the death of the insured, proofs of 
death, and a refusal to pay. To the declaration there is a demurrer. 
The sufficiency of the declaration depends upon the legal effect of the 
non-payment of the premiums, considered with reference to the facts 
alleged as an excuse. i 

A contract of life insurance is a peculiar contract. It hasno paral- 
lel and few analogies in all the business transactions of life. An 
ordinary life policy, like the one in suit, requiring the payment of an- 
nual premiums, consists of two parts, and is divisible. The appli- 
cant, upon the payment of the first premium, effects an insurance 
upon his life for one year, and purchases a right to continue that in- 
surance from year to year, during life, at the same rate. Whether he 
will continue it or not is optional with him. The premium for the 
first year pays for the risk during that year, and for the right to sub- 
sequent insurance. The rate af insurance for a single year is less 
than the annual premiums on a life policy. The difference, con- 
tinued, as it is supposed it will be, from year to year through life, 
may be regarded as the consideration for the right to continue the 
insurance. 

As the time for which the party was insured by the actual pay- 
ment of premiums had expired before his death, the case turns en- 
_tirely upon the second part of the contract. In respect to that, 
what relation did the contracting parties sustain to each other? 
The defendants, for a valuable consideration, made an irrevocable 
proposition to insure the applicant during life, upon certain terms 
and conditions. He was at liberty to accept or reject the proposition. 
If he accepted, he was to comply with the condition and pay the pre- 
mium on or before a given day. If he neglected to pay within the 
time limited, according to the letter of the contract, he virtually re- 
jected the proposition, and the contract was at an end. 

In terms, the contract is a very simple one. The defendants, in 
effect, say to the other party: “Pay at the time stipulated and you 
are insured ; omit such payment and our proposition is withdrawn, 
and your right to insure is extinguished.” It is impossible to put 
any other construction upon it. ‘here is no room for doubt or un- 
certainty. The payment required is in no sense conditional. The 
proposition is not, pay if convenient ; pay unless sudden sickness 
prevents ; pay unless some unexpected turn of fortune deprives you 
of the means of paying ; pay unless the act of God or the law inter- 
venes to prevent payment ; but absolute payment is required. To 
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make it still clearer, the proposition is not, if poverty, sickness, acci- 
dent, or the law prevents payment, you shall be insured the same as 
if you had paid. None of these risks were taken by the defendants ; 
they were all taken by the insured. Every word of the instrument, 
embodying the agreement of the parties, is consistent with this view 
of the contract, and the whole instrument, when fairly considered, is 
inconsistent with any other view of it. It would seem that this ana- 
lysis of the contract would of itself be a sufficient answer to the plain- 
tiff’s claim. 

But courts of high standing, both of our sister States and of the 
United States, have viewed these contracts differently, and have come 
to a different result. They vary somewhat, however, in the reasons 
for their conclusions. 

The case of Hillyard vs. New Jersey Mutual Benefit Life Insurance 
Company, 35 N. J., 415, [2 Ins. Law Jour., 137*] interpolates in the 
contract a provision, that if the law rendered the payment of the pre- 
miums impossible at the time, the insured was excused from paying, 
and wight save the insurance by paying it subsequently. 

In Hamilton vs. Mutual Life Ins. Co.,9 Blatchford, 234, [1 Ins. 
Law Jour., 573,] one reason given, among others, is, that the con- 
tract imported an agreement by the company to keep an agent in the 
State where the insured resided—one of the seceding States—during 
the war ; and that the withdrawal of that agency was a wrongful act, 
which excused the insured from paying and saved the insurance. 

In the case of Manhattan Life Insurance vs. Warwick, 20 Gratt., 
614, [1 Ins. Law Jour., 115,] importance is attached to the local law 
of Virginia, which, as is held, required the company to keep an 
agent in that State during the war, to whom premiums could be paid; 
and that payment to him in one instance, although not strictly in the 
mode prescribed in the contract, and in another instance a tender 
of payment during the war, and after the authority of the agent had 
been, in form at least, revoked, operated to keep the policy alive. 

In the case of Clopton vs. The New York Life Insurance Company, 
7 Bush, 179, stress is laid upon the hardship of the case if the forfei- 
ture is enforced. 

We do not attempi to give all the points considered, nor even the 
substance of the argument ; for in all the cases the whole question is 
elaborately discussed. Other points, however, and some of the argu- 
ments, will be more fully noticed as we proceed. A due regard to 


* See report of same case on appeal, 4 Ins. Law Jour., 127. 
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these various decisions, and others of like import, requires us to ex- 
amine with care the law bearing upon this case. 

1. It wili be seen from what has already been said, that we regard 
the payment of the premiums as a condition precedent to any subse- 
quent liability on the part of the defendants. If this had been an abso- 
lute contract by the insured to pay a sum of money by a given time, 
neither accident, inevitable necessity, nor the act of God, would ex- 
cuse a non-performance. But if payment was unlawful, that would 
be an excuse. (School District No. 1 vs. Dauchy, 25 Conn., 530.) 
But that doctrine has no application to a case where it is at the option 
of the party to do or not to do the thing contemplated. He hasa 
perfect right to do it, or not to do it. He needs no excuse, whatever 
his action may be. The question is, If he omits to perform, from any 
cause whatever, does he thereby obligate the other party precisely as 
he would if he had performed? The answer tv this question must be 
found in the contract itself. By a reference to it, it will be seen that 
there is nothing in it which gives the slightest indication that such 
was the intention of the parties, and there is no legal ground on 
which we can interpolate in the contract such a provision. We ven- 
ture to say that no precedent can be found for such action by a court 
of justice, prior to some of the recent decisions upon this subject. If 
any such exist they have escaped our notice. We cannot, therefore, 
accept as sound, the doctrine that the existence of the war, making it 
illegal to pay the premiums, saved the rights of the party and kept 
the policy in force. 

2. The ground taken, that the late late civil war was such an ex- 
traordinary event, and so entirely unlooked for, that it will be pre- 
sumed that it was not contemplated by the parties, and therefore the 
law will imply a qualification of the conditions in case of war, is hard- 
ly tenable. In the first place, the policy itself provides that the in- 
sured shall not, without the previous consent of the company, “enter 
into any military or naval service whatsoever (the militia not in 
actual service excepted.”) So that, in this case, war was in the 
minds of the parties, and therefore there would seem to be no room 
for the supposed presumption. On the contrary, the fact that war is 
clearly referred to, shows that the parties contemplated a state of 
war as possible ; and the fact that the qualification contended for is 
not inserted, affords some ground for presuming that the parties did 
not intend such a qualification. 

But aside from this—assuming that the possibility of a war be- 
tween the sections was not contemplated by the parties—is it clear that 
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the law will imply the modification of the contract contended for ? 
In the case of written contracts, the law will imply nothing except 
what may fairly be presumed to have been intended by the parties. 
Hence, if an unlawful act is embraced in general words used in a 
contract, the law will presume that the parties did not intend it, and 
will imply an exception. A case in one of the English reports affords 
an illustration. A contract of marine insurance insured against cap- 
ture. The vessel was captured by the government of the insurer. 
It was held that the capture, although within the letter of the con- 
tract, was not within its true meaning, on the ground that an express 
contract insuring against such capture would be void as against the 
policy of the government, and therefore the law presumed that the 
parties intended that such a capture should be excepted. 

But what reason is there for presuming an exception in the present 
case? It cannot be presumed from the mere fact that the act to be 
done, which was lawful when the contract was entered into, had un- 
expectedly become unlawful. That may have been a good reason 
why the insured, in exercising his right of election, should elect not 
to pay the premiums ; but it certainly affords no ground for presum- 
ing that the parties intended in such a case that he should have all 
the advantages of an actual payment. 

The business of life insurance has grown to immense proportions 
in the last fifty years. During that time it has engaged the attention 
of many of the best minds in this country and in Europe. It has 
been studied from every possible stand-point, and considered with 
reference to every possible vicissitude in human affairs, including a 
state of war as well as peace. Every element that enters into the 
chances of human life, and that affects the risk assumed, has been 
well considered and reconsidered, and the policies of all well regu- 
lated companies have been prepared with great care, with a view to 
express clearly the precise intention of the parties, and to guard the 
rights of all concerned. With all the light that experience and 
thought have thrown on this subject, it never has occurred to any 
one connected with the business, so far as we know or believe, that a 
clause of this kind was needed to protect the rights of any one. On 
the contrary, we venture to assert that a life insurance policy con- 
taining a provision that in case of war between the government of 
the insured and the government of the insurer, the policy should be 
continued in force during the war, without the payment of the pre- 
miums, would be unprecedented in the history of life insurance ; and 
if a court of justice construe the contract as meaning that, they 
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impute to the parties a meaning which they did not intend; for it 
cannot be presumed that any company, managed by intelligent men, 
would knowingly and understandingly make such a contract. 

3. In two of the cases referred to, the decision rests, in part, upon 
an interpretation of the contract which injects into it a provision 
binding the company always to keep an agent in the State in which 

athe insured resided, with authority to receive the annual premiums, 

and that the withdrawal of the agency was a breach of the contract 
by the company, which estopped the company from setting up the 
non-payment of the premiums as a defense. [t is not pretended 
that the policy itself contains any language that will bear such a 
construction ; but the obligation is inferred, partly from the circum- 
stances under which the contract was entered into, and partly from 
the law of the State in which the contract was made, requiring all 
foreign companies doing business in the State to keep an agent there 
to file certain sworn statements in public offices, etc., and accept ser- 
vice of process against the company. 

So far as the present case is concerned, we might dismiss this 
point with a simple allusion to the fact that the law of South Carolina 
is not made a part of this case ; and thaf so far as the inference 
is one of fact it hardly fails within the province of this court. But 
we choose not to rest our decision upon any narrow or technical 
ground. 

We shall therefore assume that the laws of South Carolina in this 
respect are substantially like the laws of Alabama and Virginia, and 
treat it simply as a question as to the proper construction of a written 
instrument, taking into consideration the local law and the circum- 
stances attending the case. The obligation inferred is hardly a 
proper subject of legal inference. Whether the premiums should be 
paid in South Carolina or Connecticut, was a matter of indifference to 
the law. To justify a court of justice in drawing such an inference, 
the circumstances should be very strong. In this case they seem to 
be rather weak. The fact that the contract was made with, and the 
premiums paid to, an agent of the company in South Carolina, 
coupled with the fact that the insured, with the knowledge and con- 
sent of the company, always resided there, affords very slight grounds 
for presuming that the parties contracted that the defendants should 
always, and under all circnmstances, during the life of the policy, 
keep an agent there for that purpose. On the other hand, the fact 
that the parties contracted expressly in reference to the time of pay- 
ment, and the receipt to be given therefor, and were silent in respect 
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to the place of payment, affords some presumption that they in- 
tended to leave that matter to be regulated by their mutual con- 
venience. ‘o us, the latter presumption seems much stronger than 
the former. 

The principal if not the only provision in the statute, which bears 
upor the question, is that which requires a sworn statement of the 
gross premiums received for insurance by the company at the agency 
during the preceding year to be annually deposited with the assessor. 
Thie was undoubtedly for the purposes of taxation ; and is some indi 
cation that the legislature intended that the premiums paid by 

citizens of the State should be paid through the agency, that they 
might be reached for that purpose. If the legislature intended that- 
it is a little surprising that they did not express that intention in 
plain language, instead of leaving it to be implied from language 
which may, with equal propriety, bear another construction, and be 
operative without resorting to the implication. This and other re- 
quirements of the statute were only operative in case the defendants 
chose to transact business in the State, and only so long as they con- 
tinued to do so. There is nothing which, even by implication, re4 
quires them to begin business, and there is not enough to justify the 
inference that they intended to compel the continuance of business 
wher oncebegun. Taking the statute and the circumstances tcgether, 
the interpolation of such a provision in the policy seems more like 
the creation than the ccnstruction of a contract. 

But let us test this interpretation by its fruits The agency is con- 
tinued during the war that the policy-holder may there pay hie pre- 
miums from year to year. The moment the agent receives it, it is 
subject to the confiscation act, and immediately finds its way into the 
Confederate treasury. This is conceded ; and the learnéd judge in 
Hamilton vs. Mutual Life Insurance Company of New York, attempts 
to evade the force of it by suggesting, on page 256, that the insured 
‘sould have tendered the premium, and the agent could have refused 
to receive it because he could not remit it, and because it would be 
confiscated.” In that event, we apprehend that ashrewd and sagacious 
government would not have been long in discovering that the insured 
held funds belonging to a Northern institution ; and vigilant collectors 
would soon have destroyed all hope that he could keep them from the 
benefit of the creditor until after the termination of the war. If the 
Confederate government had determined to devise a plan by which 
they could draw funds from the loyal people of the North to aid in 
carrying on the rebellion, they could hardly have devised a more in- 
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genious or more successful one than this. The success and magni- 
tude of such a scheme will be apparent when we consider that 
probably every life insurance company in the country had agencies in 
the seceding States ; and that the number of policy-holders was so 
large as to justify the belief that the flow of money through this 
channel into the treasury of the confederacy would have been con- 
stant and unremitting. And then, to trace results still further, after 
the termination of the war, and the policy-holders have paid to the 
rebel government the premiums for four successive years, suits are 
brought on the policies, and courts of justice are gravely asked to 
hold the companies liable, and that too without any abatement on 
account of the premiums which the companies did not receive. 
Such are some of the consequences to which this argument inevi- 
tably leads. 

But again ; lei us briefly consider the effect of the war upon such 
a contract as is here contemplated. It is now supposed to be a con- 
tract containing mutuai obligations. The defendants undertook te 
keep aa agency in South Carolina, and the insured, if he would con- 
tinue his policy, undertook to pay his premiums at such agency. It 
must be remembered that the obligation to keep an agency is inferred 
partly from the previous course of business, and if it exists at all it 
obliges them to continue the agency during the war substantially as 
before. It must also be borne in mind that it is not a rule for an 
isolated case, but it is applicable to all life insurance companies, and 
all their agents, and to every policy in the seceding States. In theory, 
and before the war such it was in fact, the business of the agency is 
to negotiate and secure new policies and receive premiums as they 
become due on outstanding policies. The agents are required to re- 
port their proceedings, and make remittances at short intervals to 
their Northern principals and receive instructions from them. Prac- 
tically the whole business of the agency is interrupted and destroyed, 
and the agent is reduced to a mere figure-head without duties or 
powers, to whom each policy-holder may annually go through with 
the form of tendering his premium. Every possible advantage to 
the company from the agency is destroyed, and the agency, which is 
judicially required, is radically and essentially different from anything 
which either party ever contemplated. Is that just? Is it not much 
more reasonable to hold, and does it require any argument to show, 
that such a contract is entirely abrogated by the war? Every argu- 
ment and every reagon that can be urged for the abolition of a con- 
tract of partnership or of affreightment applies equally well to such 
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a contract as this. It becomes a contract of continuing performance 
in the strictest sense. 

4, But it is said that the non-performance of a contract will always 
be excused when the intervention of the law forbids one party 
from performing and the other party from receiving performance. 
This is doubtless a sound proposition. But the difficulty is, it does 
not aid the plaintiff. The real question is, not whether the party is 
excused from performing, but what are the consequences of not per- 
forming? In one of the cases the court says: “Their” (the defen- 
dants’) “ inability to receive the premium when due amounted to the 
same thing as if said premiums had been actually tendered and the 
defendants had refused to receive them.” With all deference we sub- 
mit that this cannot be true as a general rule. No case occurs to us 
in which it would be true when applied to an unconditional contract. 
To illustrate ; a man contracts to erect for another a wooden build- 
ing at a given place on or before a given day. Before performance 
the act becomes unlawful—by city ordinance, for example, forbidding 
the erection of wooden buildings in that locality. Non-performance 
would certainly be excused, but his legal excuse would give him no 
right under the contract. No action could be maintained against 
him for not erecting the building, and it is equally true that he could 
maintain no action against the proprietor for the price agreed to be 
paid, nor for damages for not permitting the erection of the proposed 
building. The law having annulled the contract, both parties are ab- 
solved from all obligation under it. Therefore it is not true that the 
parties would stand as they would if performance had been lawful, 
and there had been a tender of performance and a refusal. Neither 
is the proposition a sound one in its application to the case under 
consideration. Let us lay aside the existing insurance, and consider 
the contract solely in reference to the future. The defendants say to 
the insured, “pay us so much money on or before a given day, and 
we will insure your life a given sum for one year from that day.” 
The defendant’s undertaking is a conditional one. If the other party 
does not pay no obligation attaches. Before payment, and on the 
day named, the law absolutely prohibits the one party from paying, 
and the other party from receiving pay. It cannot be true that that 
would be equivalent to payment ; or, assuming that there is no legal 
impediment, a tender of payment and a refusal. If it is, then the 
law excuses one party from paying the consideration, and yet gives 
him the benefit of the contract as if he had paid. It deprives the 
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other party of the consideration, and converts a conditional promise 
into an absolute one without performance of the condition. 

It is no answer to say that the premium may be subsequently paid, 
or allowed when the policy is collected. The parties have a right to 
make their own contracts, and courts have no power to vary them, or 
make contracts for them. They have fixed the time of payment and 
made it material. Time is of the essence of the contract. The law 
will no more postpone the payment in such cases than it will deprive 
the party of it entirely. In this as in unconditional contracts, the law 
having intervened to prevent performance, there is no contract and 
no liability attaches to either party. 

The only possible answer to this view of the case, that we can con- 
ceive of, is, that the insured had a vested interest in subsequent in- 
surance in consideration of the premiums paid for the preceding 
years, of which the law will not deprive him. If the law is driven to 
the alternative—either to destroy that right or vary the contract, or 
rather make a new one for the parties—we submit that the former is 
less objectionable than the latter. For the latter we have no prece- 
cedent, and there is no limit to the mischief which will follow the in- 
troduction of such a principle into our system of jurisprudence. In 
respect to the former, it is neither the first nor the only instance, in 
which war destroys private rights and vested interests. But no such al- 
ternative exists. It is not strictly correct to say that the law deprives 
the insured of a vested right. The law simply enforces, according to 
its letter and spirit, the contract which the party made. If that 
works a forfeiture, the hardship is attributable to the contract and not 
to the law. Neither the defendants nor the law guaranteed that per- 
formance by the insured should always be lawful. 

Thus far, in considering this point, we have assumed that the law 
directly prohibited the payment of this premium. But such is not 
the fact. Payment in itself considered was not unlawful. The law 
simply prohibited intercourse between enemies. As a consequence, 
payment which required such intercourse was prohibited. If pay- 
ment could be made without such intercourse it was perfectly lawful. 
Such payment was certainly possible. Had the insured come into the 
Northern States and remained here, or employed an agent, as he had 
an opportunity to do—for war, as a coming event, cast its gloomy sha- 
dow before, especially in South Carolina—he or his agent might have 
paid, and the defendants might have received, the premiums without 
the violation of any law whatever. We cannot, however, attribute to 
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the law, consequences which the party, by his own act, has brought 
upon himself. 

5. In Clopton vs. New York Life Insurance Company, 7 Bush, 
179, the court attaches importance to the supposed hardships of a 
forfeiture. It says : “ However lawful the conditions of avoidance, as 
prescribed in this case, may be admitted to be, it is in effect a forfei- 
ture which ought not to be favored. To subject to forfeiture all the 
premiums paid, as well as the five thousand dollars for the loss of 
life, would be harshly and unreasonably penal for no better cause 
than the inevitable non-precise payment of another installment of 
premiums, which the law prevented the appellant from a right to re- 
ceive. None of the parties can be presumed to have contemplated 
such disabling war, or to have intended, by the condition of avoidance, 
more than voluntary failure to pay when there was legal ability to 
receive the premiums.” 

The rule of law that forfeitures are not favored is a salutary rule, 
and we have no disposition to weaken its foree. We should be 
careful, however, to guard against its misapplication. In respect to 
contracts, it is usually, if not universally, applied to cases in which 
the party, by doing or omitting to do some act, forfeits an estate or 
a sum of money, in addition to losing the advantages of the contract. 
This is the first instance within our knowledge in which it has been 
applied to give the party the benefit of the contract without perform- 
ance on his part. We contend that this is not such a forfeiture as 
calls for or admits of the application of the rule. One man cannot 
forfeit the property of another. The thing forfeited must be his own. 
The argument assumed that the plaintiff had a vested right to the 
sum insured for; whereas he had no such right, not even contingently, 
unless he continued to pay the premiums. In this case the insured 
failed to pay the premiums, consequently he had no vested right to 
the insurance. Therefore, there was no forfeiture, in the proper sense 
of the word, in respect to that. 

The court also speaks of forfeiting the whole amount of premiums 
previously paid. This is only partially true. Toa considerable ex- 
tent he received a valuable consideration for the amount paid, in the 
risk which the company assumed during the time the policy was in 
force. So that the real loss by a failure to pay is comparatively small, 
and the possibility of such a loss must be presumed to have been in 
the minds of the parties when entering into the contract, and con- 
sidered by them accordingly. The possibility of a failure to pay was 
provided for in the provision in such case, that “all payments made 
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thereon shall be forfeited to the said company.” In a hazardous con- 
tract, that was a risk which the insured assumed. It is not, therefore, 
such a forfeiture as courts of equity will relieve against, much less 
will courts of law make a contract for the parties for the purpose of 
avoiding it. 

Again: If this principle is to be applied to life insurance policies, 
there is no reason for limiting the application to cases of war. There 
is the same hardship, and therefore the same propriety, in applying 
the rule to cases where the party, by accident, misfortune, or inevit- 
able necessity, fails to pay the premiums. To apply the rule in such 
cases would make the companies insurers against all such contin- 
gencies, and that certainly will not be seriously claimed. This rule, 
too, if applicable at all, must be applied in all cases, whether few or 
many premiums have been paid. There is no room or reason for a 
distinction between the payment of one and many, except that each 
payment slightly increases the value of the right acquired. If but 
a single payment had been made, would any court seriously consider 
the propriety of straining the law or the contract for the purpose of 
saving a forfeiture ? 

But this is not all. The application of this doctrine to cases where 
the payment of the premiums has been interrupted by war, fails to take 
a comprehensive view of the question at issue. It looks only to the 
immediate parties to the suit, and regards the policy as an isolated 
transaction ; whereas in fact it is but one act—a small fraction, in- 
deed—of a vast business. It is a business, too, which is based upon 
a calculation of chances and system of averages. The average dura- 
of any number of insurable lives may be estimated with tolerable 
accuracy, and each person, of whatever age, in a healthy condition, 
has his “expectation of life,” which is known and relied upon. Some 
exceed, and some fall short of the average. Hence, some pay more. 
some less: but the sum insured is the same, whether few or many 
premiums are paid. The company receives on one policy, in pre- 
miums, and interest, more than it pays ; on another much less; but 
individual policies are not regarded ; it is the average duration of 
life and the result of the business as a whole. 

The proportion of those who will allow their policies to be forfeited 
is also a matter of calculation, and can be determined in advance 
with reasonable certainty. It is doubtful, however, whether these 
forfeitures operate in the end to the advantage of the companies. 
As a rule, the policies which lapse are the best risks for the insurers. 
As they drop out, the average of those which remain is materially 
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reduced. But whether they gain or lose is not material. In ordi- 
nary times, the consequences of forfeited policies can be anticipated 
and provided for, The late war caused all policies subject to its 
operation to lapse temporarily. It will probably be found that a few 
only returned to pay their premiums at the close of the war. Of 
those, most, if not all, are cases in which the insured either died 
during the war, or survived it in impaired health. The application 
of the rule we are now considering to this class of cases, therefore, 
practically revives only the very worst risks for the company, and 
compels it to submit to the loss of all the better and more desirable 
risks, A court of justice should never relieve one party of a hard- 
ship, apparent or real, at the expense of the other. By so doing, 
possibly the court may impose a greater hardship than the one it re- 
lieves. If the contract relations of two persons are such that one or 
the other must suffer a hardship—each party being equally free from 
blame—the law will leave it precisely where the contract places it. 

Let us consider the consequences of’ this doctrine to a single com- 
pany. A large number of policies, many thousands perhaps, were 
outstanding in the seceding States. Some policy-holders, doubtless, 
lost their lives in the field. In respect to them, the company is ex- 
empt from liability. Others were non-combatants, Of these some, 
probably a small part of the whole, died during the war, or since. 
In all such cases, especially where the premiums were paid or ten- 
dered immediately after the war, the company will be called upon to 
pay the insurance. But in the greater number of cases, where the 
holders of policies survived the war in health, the company has no 
means of compelling them to revive their policies and pay the arrear- 
ages of premiums, but must content itself in seeing them exercise 
their right of election by refusing to continue the old policy, and 
taking a new one, thereby saving several years’ back premiums. Now, 
if some means could be devised whereby all the policies held by non- 
combatants could be revived at the close of the war, and the payment 
of arrearages be compelled, there would be some justice in holding the 
company liable in those cases where the policies have terminated by 
the death of the insured. But,a rule of law which revives and en- 
forces all those policies in which all the advantages are against the 
company, and leaves null and void all those policies in which the ad- 
vantages are in favor of the company, is neither reasonable, befit- 
ting, nor just. 

6. One other question remains to be considered. To what extent 
was this policy abrogated by the war? The general principles of in- 
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ternational law, which determine the effect of war upon existing con- 
tracts, are well established, clearly defined, and not difficult of appli- 
cation. In the case of the Rapid, 8 Cranch, 155, Johnson, J., in 
speaking of the nature and consequences of a state of war, says: 
‘On this point there is really no difference of opinion among jurists; 
there can be none among those who will distinguish between what it 
is in itself, and what it ought to be under the influence of a benign 
morality and the modern practice of civilized nations. In the state 
of war, nation is known to nation only by their armed exterior ; each 
threatening the other with conquest or annihilation. The individuals 
who compose the belligerent states exist, as to each other, in a state 
of utter occlusion. If they meet, it is only in combat.” After speak- 
ing of some rules which have been introduced into modern warfare, 
and which owe their existence altogether to mutual concessions, he 
adds : “ On the subject which particularly affects this case, there has 
been no general relaxation. The universal sense of nations has ac- 
knowledged the demoralizing effects that would result from the ad- 
mission of individual intercourse. The whole nation are embarked in 
one common bottom, and must be reconciled to submit to one com- 
mon fate. Every individual of the one nation must acknowledge 
every individual of the other nation as his own enemy, because the 
enemy of his country.” Again, on pages 162-3, he says: “ But the 
object, policy, and spirit of the rule is, to cut off all communication 
or actual locomotive intercourse between individuals of the belliger- 
ent States. Negotiation or contract has, therefore, no necessary con- 
nection with the offense. Intercourse inconsistent with actual hosti- 
lity is the offense against which the operation of the rule is directed ; 
and by substituting this definition for that of trading with an enemy, 
an answer is given to this argument.” 

In Griswold vs. Waddington, 16 Johnson, on page 479, Chancellor 
Kent, referring to the case of the Rapid, says: “ Here then we have 
the final consummation of this discussion, and the sanction of the 
doctrine we have been tracing, solemnly given by the highest judicial 
authority in the United States. It reaches to all interchange, or 
transfer, or removal of property, to all negotiations and contracts, to 
all communications, to all locomotive intercourse to a state of utter oc- 
clusion to any intercourse but one of open hostility, to any meeting 
but in actual combat.” © 

In the case of the Julia, 8 Cranch, 181, Judge Story is equally ex- 
plicit. On page 193 he says: ‘‘At the threshold of this inquiry, I 
lay it down as a fundamental proposition, that strictly speaking, in 
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war, all intercourse between the subjects and citizens of the belli- 
gerent countries is illegal, unless sanctioned by the authority of the 
government, or in the exercise of the rights of humanity. I am 
aware that the proposition is usually laid down in more restrieted 
terms by elementary writers, and is confined to commercial inter- 
course.” 

Again, on pages 194-5, he says: “ But independent of all authority, 
it would seem a necessary result of a state of war, tc suspend all ne- 
gotiations and intercourse between the subjects of the belligerent 
nations. By the war every subject is placed in hostility to the ad- 
verse party. He is bound by every effort of his own to assist his 
own government, and to counteract the measures of its enemy. 
Every aid therefore by personal communication, or by other inter- 
course, which shall take off the pressure of the war, or foster the re- 
sources, or increase the comforts of the public enemy is strictly in- 
hibited.” * * * * 

“The ground upon which a trading with the enemy is prohibited, 
is not the criminal intentions of the parties engaged in it, or the di- 
rect and immediate injury to the state. The principle is extracted 
from a more enlarged policy, which looks to the general interests of 
the nations, which may be sacrificed under the temptations of unlimit- 
ed intercourse, or sold by the cupidity of corrupted avarice.” 

We are aware that there is a tendency in modern times to soften the 
rigors of war, and relax the principles of international law, so far as 
they affect private property and rights. On this subject Chancellor 
Kent, in Griswold vs. Waddington, says: “It is the business of gov- 
ernment, and not of the courts of justice, to relax the rules of war. 
The power that declares, or carries on war, may softer its evils, ta 
every extent consistent with the public interest, of which it is, in this 
instance, the exclusive judge. It is its bounden duty to make war 
fulfill its end with the least possible mischief, and to hasten the bless- 
ings of peace.” This is sound doctrine, and throws all the responsi- 
bility where it properly belongs—upon the war-making power. It is 
the business of the courts to administer international law, and not to 
relax or modify it according to their notions of propriety. It is much 
wiser and safer to leave that matter with the power that makes and 
carries on war. But we need not dwell longer upon the general prin- 
ciples which govern this case, 

The law as stated above is pretty uniformly accepted by the modern 
cases as the established doctrine of this country. They differ some- 
what in its application. The difficulty in applying it to a policy of 
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life insurance arises from the complex nature of the contract. There 
are cases which regard it as a contract of continuing performance, 
and therefore dissolved by war. Others consider it a contract of 
periodical performance, and affected as the payment of a debt is, 
suspended or postponed until after the war. On this point there has 
been much discussion. We regard it as immaterial whether it is 
called by one name or another. In terms it requires certain acts to be 
done annually, or oftener. On each act future rights and obliga- 
tions depend. It neither begins nor ends, but continues a contract, 
and one which contemplates future acts of performance by both par- 
ties. Asarule each act requires intercourse, or communication he- 
tween enemies, whenever the parties to it are citizens of belligerent 
States. War therefore dissolves the contract so far as it relates to 
insurance which depends upon the payment of the premiums after 
the commencement of the war. 

The theory that the premium as it becomes due is a debt, is a falla- 
cious one, and leads to erroneous conclusions. It resembles a debt 
only in that it is a payment of money. A debtor is under obligation 
to pay; here no obligation exists. The payment of a debt may be 
compelled ; payment of the premium is entirely optional with him 
who is to pay. The intent accompanying the act, the object 
armed at, and the consequences resulting therefrom, are essentially 
and radically different in the two cases. The one discharges ah obli- 
gation previously existing, and closes the transaction between the 
parties ; the other creates an obligation which did not previously 
exist, continues in force an existing contract which otherwise would 
have terminated, and contemplates future dealings between the par- 
ties. While it is in form the payment of money, it is in substance 
the making of a contract. The payment of a debt is only suspended ; 
the making of a contract is prohibited by the war. 

Is the contract executed or executory? Is the payment of the an- 
nual premiums a condition precedent or subsequent? On these points 
there has been little discussion. Courts have assumed one answer or 
the other, in reply to each, according as their decision has been for 
or against the company. Perhaps a categorical answer either way 
would not be strictly correct. In the case before us the premium was 
paid to January 14th, 1862. Up to that time it was an executed con- 
tract. No further act was required by either party. Had death in- 
tervened, the contract for future insurance would have ceased to ex- 
ist, and nothing would have remained but to prove the death and pay 
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the money—acts which pertain to the remedy. To that extent the 
contract was not dissolved by the war. By entering into the contract 
and paying the first premium the party acquired a right to continue 
the insurance during life. In that respect also it was an executed 
contract, and the party received all he contracted for—a mere right 
or privilege, which was unavailable, and without value, unless he com- 
plied with the conditions. The law prohibited him from complying 
and therefore destroyed the right, precisely as it forbids the contract 
of partnership, or affreightment, and thereby destroys the rights of 
the parties under it. 

In relation to insurance after January 14th, 1862, which is the point 
that concerns this case, it is different. There is a manifest distinction 
between a right to insure and actual insurance. There was no actual 
insurance, and the party could obtain none except by complying with 
the conditions—an act to be done by him. It was an executory con- 
tract on his part, and the law preventing the execution of it by him, 
the contract was necessarily dissolved. 

As to the nature of the condition. It has no reference to pres- 
ent insurance ; that is unconditional. The right to future insurance 
is an existing right, which may be defeated by non-payment of the 
premium. As to that it is clearly a condition subsequent. But the 
right is of such a nature that its existence absolutely depends upon 
payment. Future insurance is not an existing fact, and cannot 
exist except upon the payment of the premium. As to that, it is as 
clearly a condition precedent. The war, preventing its performance, 
dissolved that part of the contract. 

There are cases on this subject in which the courts have come to 
the same result that we have; but we have not deemed it necessary 
to notice them at length. Tate vs, New York Mutual Life Insurance 
Co., U. S. Dist. Court of Tennessee, by Emmons, J., [see 2 Ins. Law 
Jour., 863 ;] Dillard vs. Manhattan Life Insurance Co., 44 Georgia, 
119. Weare aware that the Court of Appeals in New York has 
taken a different view of the question. Cohen vs. New York Mutual 
Life Insurance Co., 50 N. Y., 610, [2 Ins. Law Jour., 426 ;] Sands vs. 
New York Mutual Life Insurance Co., 50 N. Y., 626, (2 Ins. Law Jour., 
372 ;] Martine vs. International Life Insurance Co., 53 N. Y., 339, 
[3 Ins. Law Jour., 48.] They rely, however, to a considerable extent, 
upon the authority of the cases we have been considering. Not be- 
ing satisfied with the reasons given in those cases, we have not regard- 
ed them as binding upon us, but nave felt at liberty to consider the 
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case upon principle, especially as we have been informed that the 
question has been before the Supreme Court of the United States, 
and no decision rendered, as the Court was equally divided. 

We advise the Superior Court that the demurrer should be sus- 
tained. 


SUPREME COURT OF THE UNITED STATES. 


Ocroser Term, 1874. 


‘In Error to the Circuit Court of the United States for the Southern 
District of Mississippi. 


THE AMERICAN LIFE INS. CO., Plaintiff in Error, 
vs, 


ZENORA F. anv WILLIAM C. D. MAHONE, De- 
JSendants in Error. } 


The truthfulness and sufficiency of the answers were made a warranty by the 
application. The application was filled by the agent and afterward read over 
to the insured, who signed it. 

Held, that it was permissible to prove by a witness present at the time, that the 
insured answered truly and not as filled by the agent. 

Held, that if the insured answered truly, the acts of the agent must be considered 
the acts of the company, and estops the company from claiming a breach of 
warranty. 

Held, that where there was no issue concerning the previous health of the insured, 
testimony to prove his previous condition of health was properly excluded. 

It was stipulated that all the papers filed in the court where tho action was 
originally brought, and which were competent evidence for either side, and 
copied in the transcript filed, should be read in evidence, 

Held, that the certificate of the medical examiner and statement of the agent ap- 
pended to the proposals and declarations, which were filed in behalf of the 
company, were admissible as evidence for the insured. 

Held, that the opinion of an agent, based upon pust occurrences, is never to be 
received as an admission of his principals, and the admission of such evi- 
dence will justify an appellate court in reversing judgment. 


Judgment reversed and new trial granted. 


Epwm L. Sranton, for Plaintiff in Error. 
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This is an action brought by the defendants in error, plaintiffs be- 
low, on a policy of insurance for five thousand dollars, issued on Au- 
gust 30th, 1870, by plaintiffs in error, on the life of Leonidas Dillard, 
the sum insured being payable to Zenorah F. Mahone, sister of the 
insured. The policy provides that it shall become void if the insured 
should become so far intemperate as to impair his health. It is also 
stipulated that if the proposals, answers, and declarations made by 
the insured, bearing even date with the policy, and on the faith of 
which the policy was issued, should be found to be fraudulent or un-* 
true in any respect, or if there should be any willful misrepresentation 
or concealment in said declarations, then the policy should become 
void. 

The fifth question and answer in the proposals for insurance signed 
by Dillard are as follows : 

“5. Is the party temperate and regular in his habits?” “Yes.” 

The sixteenth question and answer are as follows : 

“16. Is the applicant aware that any untrue or fraudulent answers 
to the above queries, or any suppression of facts in regard to health, 
habits, or circumstances, or neglect to pay the premium on or before 
the day it becomes due, will vitiate the policy and forfeit all payments 
made thereon?” “ Yes.” 

The declaration signed by Dillard contains, among others, the fol- 
lowing statement : “In the foregoing proposal I have not withheld any 
material circumstances or information touching the past or present 
state of the health or habits of life with which the American Life In- 
surance Co. ought to be made acquainted. * * And if at any time 
hereafter the company shall discover that any fraudulent or untrue 
allegation be corttained herein, or in the proposals, or any material 
misstatement of facts regarding the condition or health of the party 
insured, then in any and every such case * * the policy of insurance 
made on the faith of this declaration and the proposals shall become 
null, void, and of none effect.” 

Dillard died on November 4th, 1870. 

Of the four issues raised by the pleas the following three only con- 
cern the question raised : 

1. To the defense that the policy became void because the answer 
to question five above given was untrue, the plaintiff below [the de- 
fendant in error here] replied that the actual answer made to said 
question was, “ thut he always takes his drinks,” or to that effect, and 
that the agent of the company himself wrote down the word “ yes.” 

2. Issue was joined, upon the defense that the policy became void 
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because the insured, after its execution, became so far intemperate as 
to impair his health. 

3. The defense was pleaded that to the question whether a pro- 
posal had been made for insurance of Dillard’s life in any insurance of- 
fice, and, if so, whether the same had been accepted or declined, Dillard 
answered, “Insured in Equitable for $5,000;” suppressing the truth 
that he had previously applied for insurance to either the Equitable or 
Continental insurance companies, or to both, and that such applica- 
tion had been refused. The plaintiff below replied, denying the al- 
leged suppressions, and averring that at the time of his applications 
the insured had received no answer to his application to the above- 
mentioned companies. 

The exceptions taken at the trial were as follows : 

1st and 6th. Yeizer, the agent who effected the insurance, testified 
that having read to Dillard specifically the fifth question and its affir- 
mative answer, and on the completion of the papers having read to 
him all the questions, answers, and declarations, Dillard signed the 
answers, and also the declaration, and then took all these papers for 
examination and kept them in his possession for several hours, and 
afterward returned them to Yeiser to be sent forward to the com- 
pany, as his application for insurance. 

The plaintiff below then sought to prove by one John T. Cox, that 
when question five above mentioned was propounded to Dillard by 
Yeiser, Dillard did not answer “ Yes,” but answered to this effect : “I 
never refuse to take a drink ;” or, “I always take my drinks,” and that 
the answer “ yes” was written down by Yeiser without the knowledge 
or consent of Dillard. This testimony was introduced against the ob- 
jection of the defendant below, and an exception was taken. 

Afterward the court charged the jury, in effect, that if they be- 
lieved that Dillard unswered question five in the words, “I never re- 
fuse to take a drink;” or, “ Lalways take my drinks,” then the defendant 
could claim no benefit on account of the answer “yes,” written by 
Yeizer, even though the defendant when the policy was issued had no 
knowledge of the transaction other than what appeared on the face 
of the policies. 

2nd. In behalf of the defendant one Dr. Alexander testified that, be~ 
ing medical examiner of the Continental Insurance Company in June, 
1870, Dillard came before him for examination as an applicant for in- 
surance in that company, and was examined by him. The witness 
further testified that as the result of such examination he pronounced 
Dillard unworthy of insurance. Thereupon the witness was asked by 
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the plaintiffs below whether he reported in writing to the company his 
said opinion, and, upon his answering that he did state his opinion in 
writing, the court, on motion of the plaintiffs, excluded from the jury 
his testimony above mentioned. The defendant below objected to 
this ruling and noted an exception. The same witness was asked by 
the defendant below whether he knew Dillard’s state of health at the 
time of his examination in June, 1870, and if so, what it was and the 
nature of his malady, if any. To this question plaintiffs below object- 
ed, and the objection was sustained, and the defendant below ex- 
cepted. 

3d. Yeiser, defendant’s agent, had, on his examination in chief, tes- 
tified as above stated coneerning the occurrences connected with 
Dillard’s application for insurance. On his cross-examination defen- 
dant was allowed to elicit from him that one Dearing, general fravel- 
ing agent and supervisor of the defendant in the Southern States, 
some time after Dillard’s death visited Edwards Depot for the pur- 
pose, as he stated, of examining into the defendant’s liability on the 
policy sued on, and remained there some hours, and before leaving 
expressed to the witness the opinion that it would be best for the de- 
fendant to accept the situation, and pay the policy. The admission 
of this testimony was objected to by the defendant below, and the 
objection was overruled, and an exception noted. 

4th and Sth. It was stipulated that all the original papers filed in 
the cause in the Circuit Court of Hinds County, where the action was 
originally brought, and which were competent evidence for either 
side, and copied in the transcript filed, should be read in evidence. 
Against the objection of the defendant below, the plaintiff below was 
aminer of the company, and also a written statement of Yeiser, agent 
of the company, both made at the time of Dillard’s application for 
insurance. These two papers were appended to the proposals for in- 
surance and declaration, and the proposals and declarations by name 
are made part of the first and third pleas. In no other way were Dr. 
Harris’s certificate and Yeiser’s statements filed in the cause or made 
part of the record. 

The admission of the testimony of Cox as to what was said by 
Dillard in response to question five, and the instruction of the court 
to the jury as to the effect of belief by the jury in the truth of such 
testimony, may be considered together. : 

The pleadings admit that Dillard, when he applied for insurance, 
was intemperate in his habits in the use of intoxicating drinks, and 
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that an untrue answer by him touching this matter would invalidate 
the policy. The question at issue is, whether the written answer is 
his. 

Yeiser wrote ‘‘Yes,” to question five, as his understanding of 
Dillard’s words, and afterward twice read it to him. By his re- 
sponse to subsequent inquiries, by the statements in his declaration, 
and by affirmance of the recorded response to question five, after ex; 
amination of the papers, Dillard made the written answer “ Yes,” his 
own. Nor is that answer necessarily inconsistent with the words al- 
leged to have been used by Dillard when the question was first pro- 
pounded. Yeiser interpreted the words as an affirmative answer to 
the question. Dillard, by his acts, approved, adopted, and renewed 
that interpretation. 

The case thus differs from that of Insurance Company vs. Wilkin- 
son, 13 Wall., 222, [1 Ins. Law Jour., 607.) In the latter case the ap- 
plication contained a question concerning the age of the mother of the 
insured at her death, and the cause of her death. The written an- 
swer represented her age as forty years and the cause of her death as 
fever. It was proved that the agent who took down the answers of the 
insured and his wife was told by both that they knew nothing of the 
cause of the mother’s death, or of her age at the time ; that the wife 
was too young to know anything about it, and that the husband never 
knew her; that when the agent was taking the answers of the appli- 
cant and his wife, an old woman was present who said she had 
knowledge on the subject, and the agent questioned her for himself, 
and from what she told him filled in the answer without its truth be- 
ing affirmed or assented to by the plaintiff or the wife. The court 
below thereupon charged the jury that if the applicant did not know 
at what age her mother died, and declined to state it, and her age 
was inserted by the agent upon statements made by others in answer 
to inquiries he made of them, and upon the strength of his own 
judgment based upon information thus obtained, it was no defense 
to the action to show that the agent was mistaken. That ruling was 
sustained by this court. The reasoning and the decision of this 
court is that the parol testimony in the case made it clear beyond a 
question, that the party did not intend to make the representation 
when he signed the paper, and did not know he was doing so, and in 
fact had refused to make any statement on the subject ; and that the 
agent for the company knowing that the party was wholly ignorant 
on this particular subject of inquiry, and would make no statement 
about it, nevertheless wrote the representation to suit himself. Such 
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representation was not the statement of the insured, and the defen- 
dant company through its agent knew it was not when the contract 
was made ; but this representation was made by the company through 
its agent, who procured the insured’s signature thereto. Upon these 
facts this court applies the principle that where one party has by his 
representation induced the other party to give him an advantage 
which it would be against equity and good conscience for him to as- 
sert, he cannot in a court of justice be permitted to avail himself of 
the advantage. ‘The court therefore held that the writing in question 
not being the instrument of the party whose name is signed to it, but 

“being procured under such circumstances by the other side, the latter 
party is estopped from using it or relying on its contents, 

In the case at bar, unlike that of Insurance Company vs. Wilkinson: 

1. The insured was not ignorant upon the subject of inquiry, and 
did not refuse to answer, but gave an ambiguous answer, and did not 
dissent from the interpretation put upon it by the company’s agent. 

2. He adopted that interpretation of the written answer by re- 
sponse to question sixteen, and again adopted it in his declaration. 

3. After deliberate review and examination of the papers, he again 
approved, adopted, and renewed the written answer by returning the 
papers to the agent and applying for the insurance upon them. 

4, In these last proceedings of the insured, by which he was bound, 
and without which what previously occurred was merely preliminary 
and ineffectual, it is conceded that the company’s agent took no part. 
They were solely and deliberately the act of the insured. 

Therefore, there exists in the case at bar not one of the facts which 
in the case of Insurance Company vs. Wilkinson opened the door to 
parol prouf to excuse the insured from the effect of untruth in the 
written answer. On the contrary, the facts here exclude parol testi- 
mony. The insured is bound by the untruth of his own written an- 
swer. Liberty Hall Association, 7 Gray, 261; Smith vs. Cash Mu- 
tual Ins. Co., 24 Penn., 320 ; Vose vs. Eagle Life and Health ins. Co., 
6 Cush., 42 ; Dewees vs. Manhattan Ins. Co., 35 N. Y., 366. 

The charge of the court below added to the error of admitting this 
testimony of Cox. The court wholly excluded from consideration 
subsequent acts of Dillard, and forbade the jury to find that Dillard 
adopted the answer. The instruction assumed also that if the in- 
sured originally responded in the words mentioned by Cox, he intend- 
ed thereby to give an answer contradictory to that which was written 
by Yeiser. In effect the jury were instructed, as ntatter of law, that 
by such words, if he used them, the insured intended to say that he 
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was intemperate and irregular in his habits. But even if the testi- 
mony of Cox were admissible, the jury ought to have been permitted 
to consider Dillard’s subsequent proceedings, and also to come to 
their own conclusion concerning the intention of the insured, as evi- 
denced by his language and conduct. 

The law of Mississippi prohibits the court from instructing the jury 
upon the weight of evidence, thus: “No judge in any cause shall 
charge the jury as to weight of evidence.” (Rev. Code Mississippi, 
1871, § 643 ;) and it is the settled rule of practice in Mississippi, that 
it is error in charging the jury to assume facts stated in the instruc- 
tion. (35 Miss., 166,171; 37 ib., 471, 476; 40 ib., 240, 247.) And 

‘ this principle is sanctioned by this court in 11 Wallace, 391, 394. 

And these rules are adopted as rules of practice in the courts of 
the United States by act of Congress, June 1, 1872. Statutes at Large, 
vol. 17, p. 196, § 5. 

The testimony of Dr. Alexander, medical examiner for the Conti- 
nental Insurance Co., that he examined Dillard as a candidate for in- 
surance in that company, and pronounced him unworthy, was exclud- 
ed from evidence because Dr. Alexander had made a written report 
to his company. But the testimony sought to be elicited in behalf of 
the defendant below was not the contents of Dr. Alexander's report, 
but his act as an officer of the insurance company in rejecting Dillard 
as an applicant for insurance. And this testimony went to one of the 
issues in the case ; for it was conceded by the pleadings that if Dillard 
had been rejected as an applicant for insurance in the Equitable In- 
surance Co. before August 30th, 1870, he suppressed, in his applica- 
tion to the defendant beiow, a material fact, and the policy thereby 
became void. 

Dr. Alexander also was prevented from testifying as to the state of 
Dillard’s health at the time of that examination. This testimony was 
material, as bearing upon the nature and effect of the communieation 
made by Dillard in the language used, according to the testimony of 
Cox, in answering question five. Moreover, the evidence could not 
be fairly excluded if the opinion and statement of Harris and Yeiser 
as to Dillard’s physical condition offered in behalf of the plaintiffs, were 
properly admitted in evidence. On the other hand, Dr. Alexander’s 
testimony was free from objections to which the other was subject. 

The certificate of Dr. Hurris and the statement of Yeiser were not 
properly admitted in evidence unless the agreement above mentioned 
covers them. They do not come within the terms of the stipulation : 

1. Because they were not properly part of the record of the cause, 
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The proposals and declarations were incorporated into the pleas by 
reference to them under that name, and they were set forth in full as 
exhibits to the pleas. But the certificate of Dr. Harris and the state- 
ment of Yeiser were not part of said proposals and declarations. 

2. Because they were not under oath, and were not admissions by 
which the company was bound. 

3. Because they were not that competent evidence to which the 
agreement refers, 

Against defendant’s objection Yeiser, an agent of the company, who 
had, in behalf of the defendant, testified only to the execution by 
Dillard of the proposals aud declarations at the time of the latter's 
application for insurance, was asked, on cross-examination, whether 
one Dearing, traveling agent and supervisor for defendant in the 
Southern States, visited Edwards Depot some time after Dillard’s 
death, for the purpose of examining into the claim of plaintiff for the 
payment of said policy, and whether Dillard made such examination, 
and expressed an opinion as to whether or not said payment should 
be made. And also against defendant’s objection, Yeiser, in answer to 
this question, was allowed to testify that Dearing, holding the position 
just mentioned, did visit Edwards Depot, where Dillard died, for the 
purpose, as Dearing stated, of examining into defendant’s liability 
upon the policy ; that he remained some hours, and before leaving 
expressed to the witness the opinion that it would be best for de- 
fendant to accept the situation and pay the amount of the policy. 
The admission of this testimony was clearly erroneous. The declara- 
tions or admissions of an agent, made in the course of a given trans- 
action pertaining tu his agency, are admissions against his principal ; 
but the mere opinion of an agent, based upon past occurrences, is not 
an admission to.be used against his principal, because it is no part 
of the res geste. Cortland County vs. Herkimer County, 44 N. Y., 
22 ; Morrell vs. Dixfield, 30 Me., 157 ; Kemp vs. Balt. Insurance Co., 
2 Gill & J., 108; Mich. Central Railroad vs. Gonga, 55 IIl., 503 ; 
American Express Co. ys. Gilbert, 57 Ill., 468; Hannay vs. Stewart, 
§ Watts., 489. 

In the case of the Northwestern Packet Co. vs. Clough, decided at 
the present term of this court, judgment below was reversed, and a 
new trial ordered, for the single error of admitting the declarations 
of an agent, consisting of a narrative of a past occurrence of which 
the agent had been an eye-witness. In the case at bar, the facts upon 
which the liability of the company depends all happened before the 
declarations in question were made by Dearing. Nor were his de- 
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clarations connected with the statement of any material fact, present 
or past. It was a grave error to permit the jury to be influenced by 
the expressions which Dearing is said to have used. 


Caruiste & McPuersoy, for Defendants in Error : 


I. The only question presented for the decision of the court by 
the first bill of exceptions is: Can the answer to a question, as 
written down by the agent of company, when he took the application 
for insurance, and which is signed by the applicant, be proved by the 
evidence of parties who were present, to be not the answer given by 
the applicant for insurance. In other words, if the agent of the 
company, without the knowledge or consent of the applicant for in- 
surance, of his own motion, writes down, in the blank furnished by 
the company, an answer entirely different from the answer actually 
yiven, can this fact be established by the testimony of others? I am 
saved the necessity of arguing this proposition at length, for this 
court has decided that oral testimony is admissible in just such a 
case. 

Insurance Company vs. Wilkinson, 13 Wall., 222, [1 Ins. Law Jour., 
607.] Justice Miller, delivering the opinion of the court, says (p. 236): 
“The modern decisions fully sustain this proposition, and they seem 
to us founded in reason and justice, and meet our entire approval. 
This principle dves not admit oral testimony to vary or contradict 
that which is in the writing, but it goes upon the idea that the writing 
offered in evidence was not the instrument of the party whose name 
is to it ; that it was procured under such circumstances by the other 
side as estops that side from using it or relying on its contents ; 
not that it may be contradicted. by oral testimony, but that it may be 
shown by such testimony that it cannot be lawfully used against the 
party whose name is signed to it.” 

See also, Miller vs. Mutual Benefit Life Ins. Co., decided by the 
Supreme Court of Iowa, in April, 1871, reported in 4 Law Times 
Reports, 218 ; {1 Ins. Law Jour., 25, 747.] 

Question No. 5 is: “Is the party regular and temperate in his 
habits?” To this question Yeiser, the agent of the company, wrote 
down the answer, “ Yes.” John T. Cox was introduced as a witness, 
and proved that he was present at the time said question was pro- 
pounded by Yeiser to Dillard, and that Dillard did not answer “Yes,” 
but answered to this effect : “I never refuse to take a drink,” or “1 
always take my drinks,” and that the answer “ Yes” was improperly 
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written down by said Yeiser at the time without the knowledge or 
consent of said Dillard. Plaintiff in error objected to the introduc- 
tion of this testimony. The objection was overruled, and he tendered 
his first bill of exceptions. 

It is clear that this falls strictly within the rule laid down in the 
case cited above from 13 Wallace. Hence, there was no error in the 
ruling of the court below on this point. 

II. Two points are presented in the second bill of exceptions. The 
first is, was it competent for plaintiff in error to prove by a physician 
who had previously examined Dillard as medical examiner for an- 
other life insurance company, the contents of his written report of 
his examination to that company, without the production of his 
written report, or accounting for its loss or absence. That the evi- 
dence offered was not only incompetent, but also irrelevant under the 
state of pleadings, is so plain that we will not take up the time of the 
court in arguing this point. 

The witness was also asked to state the condition and state of Dil- 
lard’s health at the time he examined him in June, 1870, and if he 
had any disease or malady at that time. This question was objected 
to by defendants in error and the objection was sustained by the 
court below. The ruling of the court below was clearly right for two 
reasons : 

1. There was no issue at all in the case as to the general health of 
Dillard, or that he was afflicted with any disease or malady. The 
only issues were, that he had falsely and fraudulently answered “yes” 
to question No. 5, which was, “Is the party temperate and regular 
in his habits ?” and had also falsely and fraudulently answered ques- 
tion No. 15, which was in reference to his having made a proposal 
for insuring his life in any company, and if insured, in what company 
and for what amount. The good or bad health of Dillard had not 
been put in issue, and on this ground the objection was properly 
sustained. 

2. The inquiry had reference to the state of health at a period 
months anterior to the application made for the insurance with 
plaintiffs in error, and hence it was irrelevant and incompetent to 
prove applicant’s state of health in June, 1870. Moreover, it was 
addressed the medical examiner of another life insurance company, 
who had made a report of his opinion in writing, and the written 
report was not produced, nor its non-production accounted for, at or 
before the time of asking the question. 

IIL The only point presented in this bill of exceptions is that 
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Yeiser, the local agent, was permitted on cross-examination to state 
that one Dearing was the general traveling agent and supervisor 
for the Southern States of plaintiffs in error, and visited Edwards 
Depot, where Dillard died, for the purpose of examining into their 
liability upon the policy sued on ; and after making the investigation 
said to witness that in his opinion it would be best for the de- 
fendant to accept the situation, and pay the amount of the policy. 

As Dearing was the general traveling agent and supervisor of 
plaintiffs in error, for the entire Southern States, and visited the 
place where Dillard died, for the express purpose of examining into 
all the circumstances, so as to ascertain if his principal was liable on 
the policy, surely it was no error to permit the admissions he made 
at the time on the subject to be proven. He was an agent, clothed 
with full powers to make the investigation and arrive at a conclu- 
sion. This was within the scope of his authority. The admis- 
sions of an individual are certainly competent evidence against him. 
A corporation can only make admissions through its officers and 
agents, and when so made they fall within the general rule. 

Besides, the statement of Dearing, as proved by the local agent, 
Yeiser, was so worded as not to admit the actual liability of plaintiffs 
in error, but was only an expression of opinion that it would be best 
to accept the situation and pay the amount of the policy. In the 
form in which the admission was proven, it could not and did not cut 
any important figure in the case, or materially affect the result, and 
hence, even if improperly admitted, it is not sufficient ground for 
reversal. 

The foregoing is in reply to the brief of the plaintiff in error, in 
which the exception is treated precisely as if the questions objected 
to had been asked in the direct examination of a witness for the 
plaintiff below, whereas they were asked upon the cross-examination 
of a witness for the defendant. This makes an entirely different 
case. Any question is proper on cross-examination which tends to 
test the correctness of the witness’ testimony in chief. And to sus- 
tain this exception the plaintiff in error must show by the record, not 
that the testimony was not competent to sustain the plaintiff ’s action, 
but that it was not proper to test the correctness of the testimony in 
chief. On this point the exception contains absolutely nothing, and 
the presumption is that the judge who tried the case was correct in 
allowing the question to be asked. 

IV. and V. The bills of exception 4 and 5 present precisely the 
same legal questions. They are based on defendants in error beirg 
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permitted by the court to read to the jury from the transcript of the 
record sent from the State Court to the United States Court, the 
certificate of the company’s medical examiner, and the answers of 
John G. Yeiser, the district agent, to the questions contained in the 
printed blanks furnished by the company to their agents and medical 
examiners, and which they were required to answer. 

These bills of exception show the character of the defense made in 
the court below. 

In the first place it was expressly agreed in open court, “that all 
the original papers filed in this cause in the Circuit Court of Hinds 
County, from which this cause was removed, and which were compe- 
tent evidence for either side, and copied in the transcript filed by de- 
fendant below, should be read in evidence.” 

The originals of the two papers were filed by plaintiffs in error 
themselves in the State Court as Exhibit No. 1 to their first and third 
pleas. Not only was this done, but before the plaintiffs in error 
would go into the trial in the State Court, they required that the 
plaintiff below should admit that they were the originals, and attached 
them as Exhibit A to the admission. 

It certainly came with bad grace from plaintiffs in error to object 
to the reading of the papers they themselves filed in the cause, and 
had copied into the transcript sent up from the State Court to the 
United States Court. Besides, it was agreed before going into the 
trial in the United States Court that these very papers might be 
read as evidence by either side. The plaintiff in error on the trial 
below read only part of the exhibit filed by them with their first plea 
(the third plea having been withdrawn by them,) and defendants in 
error insisted that the whole of the exhibit should be read. Plain- 
tiffs in error declining to read the whole of the exhibit, the court 
below permitted defendants in error to read it to the jury, which was 
excepted to, and hence the 4th and 5th bills of exception. 

That the court below did not err in permitting the whole of the 
exhibit to be read, under the circumstances disclosed in the record, 
is too plain to admit of argument. The objection and bills of excep- 
tion are the strongest possible evidence of the frivolous and baffling 
nature of the defense. i 

YI. This bill of exceptions is to part of the charge given by the 
judge to the jury. 

This charge lays down the law as expounded by this court in the 
case of Insurance Company vs., Wilkinson, 13 Wall., 222, [1 Ins. Law 
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Jour., 607 ;] and is fully sustained by numerous well considered cases 
decided by other courts. 

Plumb vs. Cattaraugus Ins. Co., 18 N. Y., 392 ; Rowley vs. Em- 
pire Ins. Co., 36 ib., 550; Woodbury Savings Bank vs. Charter Oak 
Ins, Co., 31 Conn., 526; Combs vs. Hannibal Savings and Ins. Co., 
43 Mo., 148 ; Beebe vs. Hartford Ins. Co., 25 Conn., 51; The Lycom- 
ing Ins. Co. vs. Shollenberger, 8 Wright, 259; Beal vs. Park Ins. Co., 
16 Wis., 241 ; Davenport vs. Peoria Ins. Co., 17 Iowa, 276 ; Savings 
Bank vs. Charter Oak Ins. Co., 31 Conn., 517 ; Harwitz vs. Equitable 
Ins. Co., 40 Mo., 557; Ayers vs. Hartford Ins. Co., 17 Iowa, 176. 

I would call the special attention of the court to the case of Miller 
vs. Mutual Benefit Life Ins. Co., decided by the Supreme Court of 
Iowa, in April, 1871, and published in 4 American Law Times Re- 
ports, 218, [1 Ins. Law Jour., 25, 747.] It is in many particulars 
similar to the case at bar, and involves the very questions embraced 
in the 1st and 6th bills of exception. 


Srrona, J. 

The general nature of the defense to this action in the Circuit Court 
was that the policy had been issued on the faith of false and fraudu- 
lent representations made by Dillard, whose life was insured, and that 
those representations were by the express agreement of the parties 
declared to be warranties. 

Among the questions propounded to Dillard, and answered in the 
“proposals for insurance,” was the following : “Is the party temperate 
and regular in his habits ?” to which the answer “yes” was appended, 
This was question and answer No. 5. Question No. 16 was: “Is the 
applicant aware that any untrue or fraudulent answer to the above 
queries, or any suppression of facts in regard to health, habits, or 
circumstances, will vitiate the policy?” to which the answer “yes” was 
also appended. None of the answers were written by Dillard, though 
he signed his name at the foot of them all. They were written by 
Yeiser, the agent of the company, and, as he testified, read over to 
Dillard, who then signed them, and immediately afterward signed a 
declaration filled up by the agent, which was, in effect, an agreement 
that if the said proposals, answers, and declarations returned to the 
company should be found fraudulent or untrue in any respect, or if 
there should be any willful misrepresentation or concealment in the 
said declaration, the policy should be void. All this was introduced 
by the defendants, and after its introduction the plaintiffs were per- 
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mitted, against the objection of the defendants, to call a witness and 
prove by him that he was present when Yeiser propounded question 
No. 5 to Dillard, and that Dillard’s answer was not “yes,” but “I 
never refuse to take a drink,” or, “I always take my drinks,” and that 
the answer “yes” was improperly written down without the knowl- 
edge or consent of Dillard. The reception of this testimony consti- 
tutes the basis of the first assignment of error. 

That there is no substantial reason for complaining of the ruling 
of the court in this particular is, we think, fully shown by what was 
decided in Insurance Company vs. Wilkinson, 13 Wall., 222, [1 Ins. 
Law Jour., 607,] and in the cases therein mentioned. The testimony 
was admitted, not to contradict the written warranty, but to show 
that it was not the warranty of Dillard, though signed by him. Pre- 
pared as it was by the company’s agent, and the answer to No, 5 
having been made, as the witness proved, by the agent, the proposals, 
both question and answers, must be regarded as the act of the com- 
pany, which they cannot be permitted to set up as a warranty by the 
assured. And this is especially so when, as in this case, true answers 
were in fact made by the applicant, (if the witness is to be believed, ) 
and the agent substituted for them others, now alleged to be untrue, 
thus misrepresenting the applicant as well as deceiving his own prin- 
cipals. Nor do we think it makes any difference that the answers as 
written by the agent were subsequently read to Dillard and signed 
by him. Having himself answered truly, and Yeiser having under- 
taken to prepare and forward the proposals, Dillard had a right to 
assume that the answers he did make were accepted as meaning, for 
the purpose of obtaining a policy, what Yeiser stated them in writ- 
ing to be. The acts and declarations of Yeiser are to be considered 
the acts and declarations of the company wlhiose agent he was, and 
Dillard was justified in so understanding them. The transaction, 
therefore, was substantially this: The company asked Dillard, “ Ara 
you temperate and regular in your habits?” to which he answered, 
“T never refuse to take a drink,” or, “I always take my drinks.” 
To this the company replied, in effect, we understand your answer 
to mean the same, in your application for a policy, as if you had an-- 
swered “yes,” and we accept it as such, and write “yes” in the 
proposals. Then, upon being asked whether he warranted the truth 
of his answers, he returned the reply, “ Since you so understand my 
answers, I do.” Surely, after such a transaction, the company cannot 
be permitted to say that the applicant is bound by what was written 
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in the proposals for insurance as his warranty. And that such was 
the transaction the evidence received by the court tended to prove. 
The first assignment of error, therefore, cannot be sustained. Nor 
can the sixth, which is to the charge of the court, and which pre- 
sents substantially the same question as that raised by the first. 

The second assignment complains of the exclusion of the testi- 
mony of Dr. Alexander, a medical witness. He was offered to prove 
that, as the medical examiner of another insurance company, he had 
examined Dillard in June, 1870, and had given his opinion in writing 
to that company that Dillard was not worthy of insurance. This 
offer the court overruled, and we cannot see why the evidence should 
have been received. The unfitness of Dillard for insurance in June, 
1870, surely could not be proved by the fact that the witness had 
then expressed an opinion that he was unfit. And besides, such an 
opinion had no pertinency to any of the issues joined between the 
parties. 

The witness was also asked whether he was acquainted with the 
condition and state of health of Dillard in June, 1870; and if so, 
what it was, and the nature of his disease or malady, if any ; and to 
this question, also, the court refused to permit an answer. The 
policy on which the suit was brought was made on the 30th day of 
August, 1870. Had the question addressed to the witness related to 
a time subsequent to the issuance of the policy, the answer to it 
should have been received, for one of the issues on trial was whether 
Dillard, “after the execution of the policy, became so far intemperate 
as to impair his health.” But there was no issue in regard to his 
health prior to the insurance, and therefore the evidence offered was 
rightly rejected. 

Of the fourth and fifth assignments, it is sufficient to say that we 
do not perceive they exhibit any error. 

The third assignment is of more importance. The plaintiffs were 
allowed in the cross-examination of one of the defendants’ witnesses 
to ask whether one Dearing, the general traveling agent and super- 
visor of the defendants in the Southern States, did not, some time 
after the death of Dillard, and after he had made an examination of 
the claim of the plaintiff, express an opinion that it should be paid. 
To this question the witness replied that Dearing had expressed his 
opinion that it would be best for the defendants to accept the situa- 
tion and pay the amount of the policy. That such an opinion al- 
lowed to go to the jury must have been very hurtful to the de- 
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fendants’ case is manifest, and that it was inadmissible is equally 
clear. The opinion of an agent, based upon past occurrences, is never 
to be received as an admission of his principals ; and this is doubly 
true when the agent was not a party to those occurrences. We 
have so recently discussed this subject in Clough and wife vs. North- 
western Packet Co., (reported by Wallace,) that it is needless to say 
more. For the error in receiving this evidence the judgment must 
be reversed. 
The judgment is reversed, and a new trial is ordered. 





Garber vs. Globe Mutual Life Ins. Co. 


UNITED STATES CIRCUIT COURT. 
EASTERN DISTRICT OF MISSOURI 


Sepremper Term, 1874. 


ELIZA GARBER 
vs. 


GLOBE MUTUAL LIFE INS. CO. 


Residence within a prohibited district, unless waived by the company or its an- 
thorized agents, renders the policy void. 


Receipt of premiums, with the knowledge of such violation, by the authorized 
officers of the company transacting the business of the company with respect 
to the policy, is a waiver of the condition. 


If the company’s general dealings, and its particular course with the insured, be 
such as to lead him to believe he could have thirty days of grace, payment within 
that time is’valid, even though the insured is dangerously ill. But if there is 
no such waiver of prompt payment by the company, acceptance of premium 
by company, without knowledge of the dangerous illness of the insured, does 
not renew the policy. 


In November, 1869, Charles H. Garber insured his life in the 
Globe Insurance Company, for $5,000, in consideration of the yearly 
payment of $134.30. The amount insured was to be paid to his 
wife, Mrs. Eliza Garber, at his death. Payment was resisted on the 
ground that the conditions of the policy had not been complied with : 
first, because the premium of 1872 was not paid when due ; and 
second, because the insured had resided in New Orleans, while the 
policy required that he should not live south of the 33d degree of 
north latitude. The last premium was paid a few hours before the 
death of Mr. Garber. 


Dri1oy, J. 


Gentlemen of the Jury : On the 5th day of November, 1869, the 
defendant issued at its St. Louis agency the policy now sued on, by 
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which it insured the life of the plaintiff’s husband for her use, on 
certain conditions, for the sum of $5,000. 

The company defends the action brought to recover this sum upon 
two special grounds : 

1. Because Mr. Garber resided within the prohibited district of 
country contrary to the terms of the policy. 

2. Because the premium which fell due November 1, 1872, was not 
paid when it fell due. 

It is undisputed upon the testimony that Mr. Garber was taken 
sick in New Orleans about the 6th or 7th day of November, 1872, and 
died of yellow fever on the 11th day of November of that year, about 
11} o’clock, A. M. 

In the latter part of October, 1872, the agency of the company at 
St. Louis received from the home office of the company a notice, 
directed to Mr. Garber, that the premiums, on the policy would become 
due on the Ist day of November, and there is evidence that on the 
last day of October, or the 1st of day of November, the agents of the 
defendant at St. Louis directed this notice to the assured at New 
Orleans, and Mrs. Garber testifies that this notice was received there 
by her on or about November 4th, at New Orleans. 

On the 10th day of November a telegram was sent by Mrs. Garber 
from New Orleans to a Mr. Warne at St. Louis, directing the latter to 
go to the company’s agency in St. Louis, (at which the policy was 
issued, and which had collected all the previous premiums,) and pay 
the premium. Accordingly, on the morning of the ilth day of No- 
vember Mr. Warne called at the office of the company, and about 9 
o’clock, A. M. paid the premium and received renewal receipt, renew- 
ing the policy for a year from November 1, 1872. Mr. Warne did 
not know that Mr. Garber was then sick, and did not, of course, state 
that fact to the company. On the other hand the company at the time 
it received the premium did not make any inquiries concerning the 
health of the assured. 

In a short time the agents at St. Louis became aware of the death 
of Garber, and the circumstances, and communicated them by letter to 
the home company, and before hearing from it, the agents included 
the amount in their semi-monthly report to the home company of 
November 15th. Before this report reached the home company, the 
latter had telegraphed the St. Louis agency to return the premium and 
demand a surrender of the renewal receipt. 

Shortly afterward the agency here tendered to Mr. Warne the 
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amount of the premium and demanded a return of the renewal re- 
ceipt, but the tender was not received nor the receipt returned. 

With this brief reference to some of the undisputed facts in the 
case, we now come to instruct in reference to the law as to the two 
special defenses relied on by the company. First, as to the resi- 
dence within the prohibited district. The policy provides that if be- 
tween the first of July and the first of November the assured shall 
reside south of the 33d degree of north latitude without the consent 
of the company given in writing, the policy shall be null and void. 
The plaintiff admits that Garber did reside in New Orleans between 
July 1 and November 1, 1872, without the written consent of the 
compary. This is a complete defense, and the plaintiff cannot re- 
cover unless the provision of the policy was waived by the acts of the 
company or its authorized agents. 

If you believe, from the evidence, that the officers of the company, 
transacting all the business of the company respecting this policy, 
knew that Mr. Garber had been and was residing in New Orleans 
from July to November, 1872, in violation of the condition of the 
policy as to place of residence, and received the premium on the 11th 
day of November with such knowledge, and issued a renewal receipt, 
then this ground of defense fails. But if the company received this 
premium without knowledge that the policy had been violated in this 
respect, then this defense is made out and the plaintiff cannot recover. 
Bliss on Life Ins. Co., 2d ed., 344. 

Second, as to the defense arising out of the non-payment of the 
premium on the Ist day of November. It is admitted that payment 
of the premium was not made until November 11th ; but the plaintiff 
also claims that this condition was waived by the company ; she claims 
that the company, by its general course of dealing in giving thirty 
days time in which to pay the premiums generally, and by its practice 
in respect, to this particular policy—that the company waived pay- 
ment of the premium to a period beyond the time when it was actually 
paid. Evidence has been given to show that the company’s agency 
in St. Louis were in the habit of giving parties thirty days in which to 
‘make payment of their premiums. ‘Whether this is satisfactorily es- 
tablished to be the general practice of the company in this respect 
at St. Louis, is for yon to determine. As respects this particular 
policy, evidence has been given to show that the premium due Novem- 
ber 1, 1871, was paid by note, and the premium due November 1, 
1871, was paid by a note, December 14, 1871, which note was col- 
lected by the St. Louis agents of the company from Garber at New 
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Orleans in July, 1872. In respect to the premium due November 1, 
1871, a letter has been introduced in evidence from the campany’s 
officers at St. Louis, addressed to Mr. Garber at New Orleans, dated 
St. Louis, November 3, 1871, calling attention to the premium due on 
the first day of that month, requesting payment, and concluding with 
these words: “ Please reply at once, as receipts can be held only thirty 
days, and then at the risk of the assured.” If you find from all the 
evidence that the company by its general course of dealing, and by its 
particular course of dealing with Mr. Garber, waived prompt pay- 
ment of the premium, and led him to believe that he could have thirty 
days after the 1st of November to pay, then having received the pre- 
mium within the thirty days, this ground of defense fails. Bliss on 
Life Ins., 2nd ed., 299 et seq. 

If, however, there was no such waiver of prompt payment, then the 
payment on the 11th would not be effectual to renew the policy if 
Garber was then dangerously ill with yellow fever, and this fact was 
not disclosed to the company’s agents to whom the premium was 
offered. 





CASES DECIDED IN THE LOWER COURTS. 


MISREPRESENTATION. 


Hamilton County, Ohio, Common Pleas—January Term, 1875. 


MARGARET ORTLIEB 
vs. 
NORTHWESTERN MUTUAL LIFE INS. CO. 


The agent, on account of the imperfect knowledge of English by the insured, filled 
the application. ‘There was no proof that the agent misunderstood the an- 
swers. The policy contained a copy of the application annexed, and after re- 


ceiving it the insured called attention toan error in regard to the parties to 
whom it was made payable. 


Held, that there was no proof of misunderstanding, which, if shown, could hardly 
impose a liability on another party. 


Held, that misstatements of twelve years as to age, and as to the members of his 


immediate family being alive when they were dead, were material, and avoided 
the policy. 


J. T. Crapsey, for Plaintiff. 
Sayter & Sayer, Altorneys for the Insurance Company. 


Force, J. 

This is an action brought upon a policy of insurance. The policy 
was made upon the life of Gottlieb Ortlieb, payable to himself and 
his representatives. His widow files a petition, stating that the policy 
was drawn in that way by mistake ; that the agreement between the 
parties was that the insurance should be payable to her, the widow, 
and not to the executors or administrators. She therefore asks that 
the policy be amended, so that it shall be made payable to her, and 
asks for judgment upon the policy. 

The administrator of the estate of the deceased comes in and files 
an answer, saying that the policy should be made payable to him, and 
he asks for a proper adjudication to be made. 

Then the company come in and file their answer, setting up various 
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defenses. Among them is an allegation that there are various mate- 
rial misrepresentations in the application for the policy. 

There is a great deal of testimony, a great many points were made, 
and the case was argued very fully, and certainly very interestingly. 
For the present I will confine myself to the application. 

The policy contains a statement that the answers given in the ap- 
plication for the insurance, on the faith of which the insurance is 
made, constitute the basis of the insurance, and if these statements 
should prove untrue in any material respect, then the policy is void. 

Now, it is claimed that the statements made by Ortlieb—the repre- 
sentations, several of them—were untrue in material respects. The 
applicant, in the application, says he was thirty years old, while the 
testimony shows he was forty-two years old. The application says he 
was born on the 10th of April, 1842; the testimony shows that he 
was born April 19th, 1830. The application says he lived in Germany 
fifteen years ; the testimony shows that he lived there twenty-seven 
years. The application says, “ My mother is now living, eighty years 
old, and her health is good;” the testimony shows that his mother 
died at the age of seventy years, and several years previous to the 
time when the application was made. The application says, “I have 
had two brothers, both of whom are living;” the testimony shows 
that he had three brothers, one of whom was dead. The application 
says, “I have never had any sister ;” the testimony shows that he 
had two sisters, both of. whom were dead. 

Now, it is certainly true, and the testimony certainly does show, 
that some of the statements of the application are not true; and it 
certainly does show that they are untrue in material respects. If a 
man who is forty-two years old, calls himself thirty, that is certainly 
a material error. To say, “ My mother is now eighty years old, and 
living, enjoying good health,” is a material misstatement, when the 
fact is she died some years before. So that it is clear a number of 
these statements are untrue in material respects; and upon that 
ground there is no question that the policy is null and void. 

It is claimed that, in this particular case, the company has no right 
to set up this defense, because the agent, or broker, or solicitor of the 
company who filled out the application, and got the insurance, was in 
. fact, in the procuring of this insurance, the agent of the company 
rather than of Ortlieb, and therefore the company was responsible for 
any inaccuracies or misstatements; that if there are any errors, they 
are the errors of the company, and they cannot set them up against 
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a person entitled to claim the benefit of insurance. Upon that, it ap- 
pears that the agent or solicitor, Mr. Graves, saw Ortlieb some six or 
eight times before the insurance was effected, and sat down with him 
and took his answers in pencil, and afterward filled them in the ap- 
plication. There is no testimony showing that Graves, the agent, 
filled up blanks which Ortlieb declined to fill, or left blank; that is, 
there is no testimony showing that this broker or agent undertook 
on his own responsibility, or for the company, to fill outa blank which 
Ortlieb declined to fill, and made no statement at all about. 

There is no testimony that Graves, the agent, wrote down some- 
thing different from what Ortlieb told him. The testimony does not 
show that Ortlieb made one statement, and that this agent for the 
company wrote down something else in the application. The testi- 
mony is that Ortlieb, being a German, and Graves not speaking Ger- 
man, the latter wrote down the answers as well as he understood them. 
How well he was able to understand, of course, does not appear per- 
fectly, because there was nobody but those two parties present at that 
conversation. But it seems that the agent had had some six or eight 
conversations with Ortlieb before this. He was with him both in 
the morning and afternoon of the day the application was made. He 
had several conversations with him subsequently, and there is no 
statement that any difficulty was found in ascertaining the meaning 
of Ortlieb in any other conversation than this. And it seems that 
this conversation was not limited merely to putting the questions and 
receiving the answers, because the agent says that, besides the formal 
questions, he had some conversation with him as to where he had 
learned his trade of gardening, and he replied he learned that in 
Germany before he came to this country. So the testimony does not 
prove that the agent did misunderstand the statement that Ortlieb 
made, and wrote down something different from what Ortlieb said. 
There is nothing more than the suggestion that that may have been 
done. There isno proof that that was done. 

There is this further : After the application went up to Milwaukee 
to the home office, and the policy came back, by the usage of this com- 
pany a copy of the application was annexed. The policy, therefore, 
came back with a copy of the application containing these questions 
and answers annexed to it, and came into the possession of Ortlieb. It 
was certainly natural that he should read it. It was his business to 
read it, and the proof shows that he did read it, or, at least had it read, 
because the week after he received it he came to the office of the 
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company, and said, “There is a mistake in the policy; it is made 
payable to myself, when it ought to be made payable to my wife.” 

Hence, it appears that after this policy was returned with a copy of 
the application attached to it, he had an opportunity of reading it, 
and he embraced the opportunity, and did read it; and hence,by ac- 
quiescing in these questions and answers as they appear, he confirmed 
and ratified them, even if he may have misunderstood them when 
made. 

Now, the statements, or some of them at all events, were certainly 
material to the contract of insurance. They were statements as to 
matters which must lie within the knowledge of the applicant, state- 
ments about which the agent could not be informed—as to the age of 
Ortlieb, and circumstances about his family, etc. There is no state- 
ment that the agent voluntarily, of his own accord, filled these blanks 
when Ortlieb intended to leave them blank. There is no proof that 
he wrote down anything other than Ortlieb told him; and there is 
proof that even if Ortlieb endeavored to say something different from 
what does appear here, and was misunderstood, he at all events, after 
the policy came into his possession, acquiesced in and ratified these 
statements. 

I will just add this further: There certainly is no proof that Graves 
fraudulently or willfully misrepresented statements made by Ortlieb ; 
and if it were made out that there was a misunderstanding—that 
while Ortlieb tried to say one thing, he conveyed something different, 
and the policy was made upon a complete misunderstanding—that 
might be a ground on which he would relieve himself from any lia- 
bility, but it would scarcely be a ground upon which he could impose 
a liability upon some other party. 

Upon this ground, that the statements in the application are un- 
true in material respects by the fault of the applicant, there will be a 
judgment for the defendants. 





Baker vs. Home Life Ins. Co. 


APPLICATION—UNTRUTHFUL ANSWER. 


New York Supreme Court—Fourth Department—October Term, 1874. 


ANSON M. BAKER 
vs. 
THE HOME LIFE INSURANCE COMPANY. 


An agreement attached to the application for a life policy, and signed by plaintiff, 
made the answers the basis and part of the contract, and provided the policy 
should be void and all payments forfeited if they were not full and correct. A 
clause in the policy likewise contained a similar proviso. The insured an- 
swered the question, ‘‘ Have the parents, uncles, aunts, brothers or sisters, 
been afflicted with insanity, consumption or any pulmonary, scrofulous or * 
other constitutional disorder?” witb an unoualitied negative. Several brothers 
and sisters of the insured had died of consumption. 


Held, That the company was not liable. The court will not alter the contract be- 
cause the question was far reaching, and the answer an incautious and danger- 
ous assertion. A claim that the party had signed the statements without look- 
ing at them, or that their contents were misrepresented, will not contradict 
them. 


Where the insured signed with a full knowledge of the contents and legal bearing 
of the question, a mere statement of the facts to the agent will not relieve her 
of the consequences. 


Motion for new trial after nonsuit at Livingston Circuit, and ex- 
ceptions, ordered to be heard at General Term in the first instance, 


Danrorts for the motion. 
Capweit for Defendant. 


Tatcorr, J. 

This was an action on a life insurance policy on the joint lives of 
the plaintiff and his late wife, the loss payable to the survivor. At- 
tached to the application and to the answers to the questions pro- 
Wounded on behalf of the insurance company was an agreement by 
the plaintiff, signed by him, containing the following among other 
provisions: ‘‘And it is further agreed that the preceding answers 
given to the annexed questions, and the accompanying statements 
and this declaration, shall be the basis and form part of the contract, 
or policy, which may be granted on this application, and if the same 
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be not in all respects full, true and correct, the said policy shall be 
void, and all moneys which may have been paid on account thereof 
shall be forfeited to said company.” And the policy itself declares 
that the same is granted by the company, and accepted by the assured, 
upon the express condition that if the statements, declaration and 
agreement made by or for the assured contained in the application, 
upon the faith of which the policy is made, shall be found untrue in 
any respect the company shall not be liable for tie payment of the 
sum assured, or any part thereof, and the policy shall cease and be 
null, void and of no effect. Among the questions and answers in 
writing, which constituted a part of the application, was the question 
numbered 20, as follows: “ Have the parents, uncles, aunts, brothers 
or sisters of the party been afflicted with insanity, consumption or 
with.any pulmonary, scrofulous, or other constitutional disease?” This 
the assured answered by a simple and unqualified negative. The evi- 
dence was pretty clear to show that several of the brothers and sisters 
of Mrs. Baker had died from consumption. As to some of these cases, 
however, there.might have been some question of fact.; but as to the 
case of William L. Dana, a brother of Mrs. Baker, there seems to 
have been no room for any such question. Dr. Wolcott, an experi- 
enced physician, under whose care Mr. Dana had been for some two 
years before his death, and who had most ample opportunity for 
ascertaining by every method the disease with which he was afflicted 
and of which he died, unhesitatingly pronounces that disease to have 
been tubercular consumption, and states that he examined his lungs 
several times during the progress of the disease by the usual methods 
of percussion and auscultation, and gives the history of the disease 
and symptoms down to the time of death. The qualifications of Dr. 
Wolcott are in no wise questioned, and his testimony is in no respect 
impeached or rendered doubtful. If anything can be proved, as a 
matter of medical science, we think it was established in the case be- 
yond all question that William L. Dana, the brother of Mrs. Baker, 
had been afflicted with and had died of consumption prior to the ap- 
plication for this policy. This being so, and the answer to question 
twenty being thus shown to be untrue, by the express terms of the 
agreement accompanying the application, and of the policy itself, the 
company was not liable for the amount insured, or any part thereof. 
It is true question twenty is very far reaching, and the answer to 
it, being an absolute and unqualified negative, was a very incautious 
and dangerous assertion, but it is not for the court to alter the plain 
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contract of the parties. If persons procuring policies see fit to take 
such contracts, and make such statements as the basis thereof, they 
must abide the consequences. 

To allow the statements to be contradicted upon the claim that the 
party had signed them without having read them, when there was no 
pretense that he was prevented from reading, or that the contents 
were in any way misrepresented, would be to destroy all security af- 
forded by reducing contracts to writing. The plaintiff testifies that 
Mrs. Baker informed the agent of the company that she understood 
her brother, William L. Dana, had died of consumption. Neverthe- 
less both of the assured signed the statements containing the answer 
to question twenty, and as to Mrs. Baker there is no evidence tending 
to rebut the presumption that she signed the paper with a full know- 
ledge of its contents. The case of Rowley vs. Empire Insurance 
Co., 36 N. Y., 550, on which the plaintiff’s counsel seems to rely to es- 
tablish the proposition that if a true statement is made to the agent 
and he puts down a false answer, the company is nevertheless bound, 
is a very different case from the present. In that case the statement 
was made to the agent according to the truths, and the assured signed 
the statement in blank upon the agreement of the agent to insert the 
particulars as furnished to him. The agent took the application away 
with him, and afterward filled it up incorrectly, and the question in 
the case was whether in filling up the application, under the cireum- 
stances, the agent was acting as the agent of the company or of the 
assured, and it was held that he acted as the agent of the company in 
filling up the blanks in the absence of the assured, he having assumed 
to receive the application in blank, and agreed to fill it up according 
to the instructions. In Plumb vs. Cattaraugus Ins. Co., 18 N. Y., 
392, the agent had assumed to make the survey, it being a part of his 
duty as agent of the company to make the survey, and he made the 
statement to the assured of the measurements. The statement 
signed by the assured, as to the measurements, was according to and 
on the faith of the measurements furnished to him by the agent ; and 
on the ussumption that the agent was authorized on behalf of the 
company to make those measurements, it was held that the com- 
pany was estopped to deny the truth and accuracy of the measure- 
ments furnished by its agent to the assured, on the principle that 
“ where one by his acts or conduct willfully causes another to believe 
in the existence of a certain state of things, and induces him to act on 
that belief so as to alter his own previous position, the former ‘is con- 
cluded from averring a different state of things as existing at the same 
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time.” The reasons why these cases should not be extended to a case 
like the present are forcibly presented in Bliss on Life Insurance, § 292. 
’ At all events in the present case the evident presumption of the law is 
that Mrs. Baker fully understood the contents of the statement signed 
by her, and its legal effect, and there is absolutely no evidence to re- 
pel this presumption as to her ; consequently, whatever may be claimed 
as to the evidence touching the diseases and death of Mrs. Baker 
herself, and of her other brother and sisters, there would seem to be 
no question but that the statement in answer to question twenty was 
untrue in regard to William L. Dana, nor that a verdict finding the 
answer to be true would have been unauthorized upon the evidence. 

We think, therefore, that the nonsuit was right upon the ground 
on which it was placed at the circuit, and a new trial is denied and 
judgment ordered upon the nonsuit. 





MISCELLANEOUS. 


LIFE INSURANCE.—WHAT CONSTITUTES AN INSURABLE 
INTEREST? 


In several important respects the quality of the interest that will 
support a life policy does not seem to be well settled. It is thoroughly 
established that a wife has an insurable interest in the life of her 
husband. The strict basis of this interest is not defined, but would 
seem to rest on her claims on him for support, and not on the 
grounds of affection. Whether mere relationship will support a 
policy may be doubted. In Milier vs. Eagle Life, the court says: “A 
strong probability of the continuance of the life, without a strict legal 
claim to such benefit, is sufficient to save the contract from being 
deemed a wager.” A majority of the reported cases rest on pecus 
niary considerations cr expectations. A father has been held to have 
this interest in his minor son and a sister in her brother, on whom 
she was dependent. But it has also been held that a father has no 
such interest in his own son, nor a brother in his brother on account 
of mere relationship. The weight of authority is in favor of resting 
all insurances on a pecuniary basis. Any pecuniary interest will 
support a policy, but in the case of debtor and creditor the amount 
of the policy must not be so exceedingly disproportionate to the 
debt as to make the transaction in effect a wager. Dicta to the effect 
that no pecuniary interest is required are to be found in some deci- 
sions, but with a single exception there is no reported decision to this 
effect. 

The decisions are not agreed whether a policy issued to one having 
an insurable interest can afterward be assigned or sold to one having 
no such interest. Some very nice distinctions, however, have been 
drawn in this country on the question whether such an assignment 
can be made contemporaneously with the issuance. Opposite deci- 
sions have been rendered, some courts ruling that one taking out a 
policy of insurance may make it payable to whom he pleased, without 
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regard to interest. The question whether the insursd or the benefi- 
ciary is the contracting party has not been especially corfsidered ; the 
reasoning in four of the cases is, that as the contracting party has an 
insurable interest in his own life, the contract has the proper basis 
as its inception, and will therefore be supported. 

“ These cases exhibit the tendency of the American courts. But 
the doctrine advanced by them seems plainly open to Mr. May’s 
criticism of ‘doing indirectly what the law will not permit to be done 
directly,’ a practice which the 15 Wall. case refuses to sanction. If 
the beneficiary may not himself contract for insurance on another’s 
life in which he has no interest, because it would be a mere specula- 
tion upon human life, (23 N. Y., 516 ; 24 N. Y., 653 ; 39 Conn., 100,) 
the qtestions may be asked: 1. Is it any less a wager when the 
insured makes the contract for the benefit of one who has no in- 
terest ? 2. How can the insurable interest of A in his own life sup- 
port a policy which, by its own terms, can never for an instant of 
time, even at its inception, inure to the benefit of A, his widow, minor 
children, executors or creditors, or of any one else having an insur- 
able interest in that life? To the first question, the cases in 98 Mass. 
and 15 Wall. give contrary answers. The second needs to be plainly 
and authoritatively answered by the American courts.” 

Summary of an arlicle by Hon. J. O. Prence, in the Central Law Journal. 





